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United States Court of Appeals for the 
District of Columbia 


a District Court of the United States for the District 

of Columbia. 

Equity No. 57820 

Cary A. Hardee, Receiver Federal-American National Bank 
and Trust Company, a corporation, Plaintiff , 

vs. 

Washington Loan and Trust Company, a corporation, 
Minnie Dixon Young, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill \ 

Filed October 11 1934 

In the Supreme Court of the District of Columbia 
Holding an Equity Court. 

Equity No. 57820 

Cary A. Hardee, Receiver, Federal-American National 
Bank and Trust Company, a corporation, Plaintiff, 


vs. 

Washington Loan and Trust Company, a corporation, 
Minnie Dixon Young, Defendants. 

To the Honorable Justice holding the said Court: 

The plaintiff, Cary A. Hardee, Receiver of the Federal- 
American National Bank and Trust Company, a corpora¬ 
tion, respectfully avers as follows: 
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1. That he was duly appointed and qualified as Receiver 
of the Federal-American National Bank and Trust Com¬ 
pany, a corporation, organized and existing under and by 
virtue of the laws of the United States, and doing busi¬ 
ness in the District of Columbia, on the 1st day of Novem¬ 
ber, 1933, and that he continues to be Receiver of the said 
bank, and brings this suit in such representative capacity. 

2. That the defendant, Washington Loan and Trust Com¬ 
pany is a corporation, doing business in the District of 
Columbia as a banking corporation, and is sued in its in¬ 
dividual capacity and as agent for the defendant, Minnie 
Dixon Young, as will hereinafter more fully appear. 

3. That Minnie Dixon Young is a citizen of the United 
States, and a resident of the District of Columbia, and is 
sued personally as will hereinafter more fully appear. 

4. That on and prior to the 3rd day of March, 1933, 
2 the defendant, Minnie Dixon Young was and had 
been a depositor in the Federal-American National 
Bank and Trust Company, and on the said 3rd day of 
March, 1933, had on deposit to her credit in the Federal- 
American National Bank and Trust Company a great sum 
of money, towit, the sum of $3,604.64. 

5. That on, towit, the said 3rd day of March, 1933, the 
defendant, Minnie Dixon Young presented her check for 
the sum of $3,000.00 drawn against her said account, and 
accepted from the said Federal-American National Bank 
and Trust Company its manager’s check No. P 1710, dated 
at Washington, District of Columbia, March 3, 1933, where¬ 
by the said bank undertook and promised to pay to the or¬ 
der of the defendant, Minnie Dixon Young, on demand 
$3,000.00, and thereafter, said defendant, Minnie Dixon 
Young, on the 3rd day of March, 1933, so plaintiff is advised 
and believes, and so believing avers, deposited the above 
referred to manager’s check, No. p 1710 with the defendant 
Washington Loan and Trust Company. 

6. That the said manager’s check No. p 1710 was at the 
close of business on the said 3rd day of March, 1933, an 
outstanding and subsisting obligation of the said Federal- 
American National Bank and Trust Company in the said 
sum of $3,000.00. 

7. That thereafter, by virtue of the fact that March 4, 
1933 was a legal holiday, and March 5, 1933 was Sunday, 
the said Federal-American National Bank and Trust Com- 
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pany did not open for business on the said dates, and as 
of 1 o’clock A.M. March 6, 1933, the said bank was closed 
by a proclamation of the President of the United States, 
dated March 6, 1933, proclaiming, ordering and declaring 
a bank holiday from Monday, the 6th day of March, 1933 to 
Thursday, the 9th day of March, 1933, both dates inclusive, 
and upon the latter date the President of the United States 
of America issued a further proclamation, continuing in 
force the Bank Holiday until further proclamation 
3 of the President. That each and all of the said sev¬ 
eral proclamations of the President of the United 
States were ratified and affirmed bv the Act of March 9, 
1933, amending subdivision 6 of section 5 of the Act of 
October 6, 1917. That thereafter, on the 14th day of March, 
1933, the Comptroller of the Currency pursuant to the au¬ 
thority vested in him under section 203 of title 2 of an Act 
of Congress entitled “An Act to Provide Relief in the Ex¬ 
isting National Emergency in Banking, and for Other Pur¬ 
poses,” approved March 9, 1933, cited as the “Bank Con¬ 
servation Act” found among other things that the said 
Federal-American National Bank and Trust Company, lo¬ 
cated in the City of Washington, and District of Columbia 
was unable to transact and carry on its ordinary banking 
business, and to exercise its usual banking functions with¬ 
out prejudicing the rights of depositors and other credi¬ 
tors, and in consideration of such findings appointed one 
John Poole Conservator of the said Federal-American Na¬ 
tional Bank and Trust Company, all as will more fully ap¬ 
pear from a copy of said finding and appointment hereto 
attached, marked Exhibit A, and made a part hereof, and 
thereupon instructed the said John Poole, among other 
things, to take charge of said bank, accept no deposits, pay 
out no money, keep assets intact until further notice, etc., 
as will more fully appear from a copy of said instructions 
hereto attached, marked Exhibit B, and made a part hereof, 
and thereafter, on or prior to the 31st day of October, 1933, 
the Comptroller of the Currency reached a determination 
that the said Federal-American National Bank and Trust 
Company was insolvent, and continued so to be and there¬ 
upon, pursuant to the authority vested in him by section 
191, title 12 of the United States Code, Annotated, did ap¬ 
point on the 31st day of October, 1933, the plaintiff, Cary 
A. Hardee, to be Receiver of the said Federal-American 
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National Bank and Trust Company, a corporation, 

4 and the said Carv A. Hardee did thereafter, on the 

1st day of November, 1933, qualify as such Receiver 

by giving bond as required by law, and that from and 
after the said date, the said Carv A. Hardee has been and 
now is the duly appointed, qualified, and acting Receiver of 
the said Federal-American National Bank and Trust Com¬ 
pany. 

8. That prior to the said 14th day of March, 1933, and 
while the order of the President of the United States of 
America, declaring the above referred to Bank Holiday was 
still in effect, and at a time when the said Federal-Ameri¬ 
can National Bank and Trust Company was prohibited from 
transacting any business by virtue of the said order, and 
at a time when the defendants and each of them, and also 
its officers and directors knew that the said Federal-Amer- 
ican National Bank and Trust Company was prohibited 
from paying out any money, to wit, on the 13th day of 
March, 1933, the defendants, Washington Loan and Trust 
Company and Minnie Dixon Young, did conspire and con¬ 
federate together, and with others to the plaintiff un¬ 
known, to procure payment of the said manager’s check in 
full, in violation of the order of the President of the United 
States, and contrary to law, and in furtherance of the said 
conspiracy and confederation, and in violation of the afore¬ 
said order of the President of the United States, and act¬ 
ing with full knowledge of the fact that said order was still 
in full force and effect, the defendant, Washington Loan 
and Trust Company, did present and demand payment of 
the above described manager’s check No. P 1710 on the 
said 13th day of March, 1933 and thereupon did accept, re¬ 
ceive and carry away the full sum of $3,000.00, lawful 
money of the United States, which said sum of $3,000.00, 
lawful money of the United States, was paid out of the as¬ 
sets of the said Federal-American National Bank and Trust 
Company. 

9. That on, towit, the aforesaid 3rd day of March, 1933, 

and thereafter, and particularly on the said 13th 

5 day of March, 1933, section 5,236 of the Revised 

Statutes of the United States, otherwise described 

as section 194, title 12, United States Code, Annotated, was 
in full force and virtue, which said section requires the 
Comptroller of the Currency, from time to time, in the 
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event of the insolvency of a National Bank, after full pro¬ 
vision has been made for refunding to the United States 
anv deficiencv in redeeming the notes of such insolvent Na- 
tional Banks shall make a ratable dividend of the money 
paid over to him, on all such claims as may have been 
proved to his satisfaction, or adjudicated in a Court of 
competent jurisdiction, also section 5,242 of the Revised 
Statutes of the United States, otherwise described as sec¬ 
tion 91, title 12, United States Code, Annotated, was in 
effect, and provides that all transfers of the notes, bonds, 
bills of exchange, or other evidences of debt owing to any 
National Banking Association, or of deposits to its credi¬ 
tors, or assignments of mortgages, sureties or real estate, 
or of judgments or decrees in its favor, or deposits of 
money, bullion, or other valuable things for its use, or for 
the use of any of its share holders, or creditors, and on pay¬ 
ment of money to it, either made after the commission of 
an act of insolvency, or in contemplation, or made with a 
view to prevent the application of its assets in the manner 
prescribed by this chapter, or with a view to the preference 
of one creditor to another, except in the payment of the 
circulation notes shall be null and void. That on the said 
13th day of March, 1933, the defendants were fully advised 
of these statutes, and also that the Comptroller of the Cur¬ 
rency had made and declared no ratable dividend as re¬ 
quired thereby, and also that the aforesaid payment of 
$3,000.00 so made to the defendant, Washington Loan and 
Trust Company was made in contemplation of the insol¬ 
vency of the Federal-American National Bank and Trust 
Company, with a view to preventing the application of the 
said sum of $3,000.00 of the assets of the Federal- 
6 American National Bank and Trust Company in the 
manner prescribed by law, and with a view to the 
preference to the defendant, Minnie Dixon Young, who was 
a creditor of the Federal-American National Bank and 
Trust Company over the other creditors of the said bank, 
and that each or all of these facts were well known to the 
defendants, Washington Loan and Trust Company and 
Minnie Dixon Young on the said 13th day of March, 1933, 
and the said payment of $3,000.00 so made as aforesaid did 
prevent the application of the said sum of $3,000.00 in the 
manner required by statute, and was a preferential pay¬ 
ment to the said defend- Minnie Dixon Young to the prej¬ 
udice of other creditors of the said bank. I 
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10. That on, to wit, the said 13th day of March, 1933, and, 
at the time when, and place where the defendant, Wash¬ 
ington Loan and Trust Company presented the said man¬ 
ager’s check for the sum of $3,000.00 and accepted pay¬ 
ment thereof, the said defendant, Washington Loan and 
Trust Company, well knew that the said Federal-Ameri¬ 
can National Bank and Trust Company was prohibited from 
paying out any amount of money, and that, by reason 
thereof, the said defendant, in collecting, accepting, receiv¬ 
ing and carrying away the said sum of $3,000.00, acted in 
violation of the order of the President of the LTnited States, 
declaring a Bank Holidav, bv reason whereof, the monev 
so collected, accepted, received and carried away by the 
defendant was unlawfully and illegally collected, accepted, 

received and carried awav bv the said defendant without 

* *- 

any consideration therefor passing to the said bank, by 
reason whereof the said defendant became and is liable 
for the said sum so unlawfully paid as aforesaid. 

11. This petitioner is advised and believes, and so believ¬ 
ing avers that on the aforesaid 3rd day of March, 1933, the 
defendant, Minnie Dixon Young endorsed the aforesaid 

manager’s check No. P 1710, for the sum of $3,000.00 

7 by an unrestricted endorsement, and deposited the 

same with the Washington Loan and Trust Com¬ 
pany, who thereupon accepted the same from the defen¬ 
dant. Minnie Dixon Young, and thereafter on the 13th day 
of March, 1933, collected the sum of $3,000.00 thereon as 
aforesaid, and that upon payment of the sum of $3,000.00 
out of the assets of the said Federal-American National 
Bank and Trust Company on the said 13th day of March, 
1933 as aforesaid, the same was placed by the said Wash¬ 
ington Loan and Trust Company to the credit of the de¬ 
fendant. Minnie Dixon Young, and that there now remains 
on denosit with the said defendant. Washington Loan and 
Trust Company, to the credit of the defendant, Minnie 
Dixon Young, a sum of money, the exact amount of which 
is to your petitioner unknown, but which your petitioner 
is informed, advised and believes, and so believing avers, 
consists in part of the aforesaid sum of $3,000.00, so un¬ 
lawfully naid over to the defendant, Washington Loan and 
Trust Company, as aforesaid, towit of the amount of 
$2500.00 thereof. 
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12. That thereafter, towit, on the 2nd day of April, 1933, 
the Comptroller of the Currency, by his letter addressed to 
the defendant, Washington Loan and Trust Company, a 
copy of which is attached hereto and made a part hereof, 
as plaintiff’s Exhibit C, made demand upon the defen¬ 
dant, Washington Loan and Trust Company for the repay¬ 
ment of the said sum of $3,000.00, plus interest at the legal 
rate from the 13th day of March, 1933, until the date of 
payment, less the 50% dividend heretofore paid under or¬ 
der of the Comptroller of the Currency to general creditors 
of the said Federal-American National Bank and Trust 
Company to be applied as of the date of said order, towit, 
the 25th day of September, 1933. 

13. That notiwthstanding the aforesaid demand so made 
by the Comptroller of the Currency upon; the defen- 

8 dant, Washington Loan and Trust Company, neither 
the defendant, Washington Loan and Trust Com¬ 
pany, nor the defendant, Minnie Dixon Young, have repaid 
to your petitioner, or to the Comptroller of the Currency 
the said sum of $3,000.00, plus interest, less the dividend 
of 50%, or any other sum, by reason whereof there is now 
due and owing to the plaintiff the sum of $1,500.00, besides 
interest at the rate of 6% per annum on $3,000.00 from the 
13th day of March, 1933 to the 25th day of September, 1933, 
and interest at the rate of 6% per annum on the sum of 
$1,500.00 from the 25th day of September, 1933 to date. 

14. That by reason of the foregoing, the plaintiff al¬ 
leges that the said sum of $3,000.00, so paid to the defen¬ 
dant, Washington Loan and Trust Company, as aforesaid 
was received bv them in violation of the law, and that bv 
reason of the said unlawful collection, acceptance, receipt 
and asportation and of the conspiracy and confederation 
of the defendants in the premises, the said sum is held bv 
the said defendants, and each of them in trust for the de¬ 
positors and creditors of the Federal-American National 
Bank and Trust Company, and that the plaintiff has no 
full and complete remedy at law, or elsewhere; save in a 
Court of Equity to establish a trust either resulting, or con¬ 
structive in behalf of the depositors and creditors of the 
insolvent Federal-American National Bank and Trust 
Company and set aside the preferential payment made as 
aforesaid and to recover the said sum of $3,000.00. 
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WHEREFORE THE PETITIONER PRAYS: 

FIRST. That process issue out of this Honorable Court 
requiring that the defendants, and each of them appear and 
answer the exigencies of this Bill. 

SECOND. That the defendant, Minnie Dixon Young be 
enjoined pendente lite, or until the further order of 

9 this Court from withdrawing, assigning, transfer¬ 
ring, or otherwise disposing of all or any part of the 

sum of $3,000.00 remaining to her credit with the defen¬ 
dant, Washington Loan and Trust Company. 

THIRD. That the defendant, Washington Loan and 
Trust Company be restrained and enjoined pendente lite, 
or until the further order of this Court from transferring 
or paying over to the defendant, Minnie Dixon Young, or 
on her order, all or any part of the above referred to sum 
of $3,000.00 which remains to her credit. 

FOURTH. That the defendants and each of them be 
required to make an accounting to your petitioner as a trust 
fund of the full sum of $3,000.00. 

FIFTH. That upon a final hearing this Court enter a 
decree requiring the defendants, or either of them to pay 
over to your petitioner as Receiver for the Federal-Amer¬ 
ican National Bank and Trust Company the full sum of 
$1,500.00, with interest at the rate of 6% per annum on 
$3,000.00 from the 13th day of March, 1933 to the 25th day 
of September, 1933, besides interest at the rate of 6 c /c per 
annum on $1,500.00 from the said 25th day of September, 
1933 to the date of said decree. 

SIXTH. And for such other and further relief as to the 
Court may seem meet and proper and the exigencies of the 
case require. 

CARY A HARDEE 

Receiver, Federal-American National 
Bank and Trust Company. 

HUSTON THOMPSON 
HERBERT S. WARD 

Attorneys for Cary A. Hardee, Receiver. 

10 United States of America, 

District of Columbia, ss: 

I, Cary A. Hardee, being first duly sworn, depose and 
say that I am the Receiver of the Federal-American Na- 
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tional Bank and Trust Company; that I have read the fore¬ 
going Bill of Complaint by me subscribed and know the con¬ 
tents thereof, and that the matters and things contained 
therein are true to the best of my knowledge and belief. 

CARY A HARDEE 

Subscribed and sworn to before me this 11th day of Oc¬ 
tober, 1934. 

JOHN F. GUTHRIDGE 

(Seal) Notary Public , D . C. 

My Commisison Expires Feb. 15, 1937. | 


11 EXHIBIT B 

March 14, 1933 

Mr. John Poole, Conservator, 

Federal-American Natl. Bank & Trust Co., 

Washington, D. C. 

Dear Sir: 

You have telegraphed today as follows: 

“You are today appointed Conservator Federal Amer¬ 
ican National Bank and Trust Company, Washington, D. C. 
under provisions Bank Conservation Act instructed imme¬ 
diately take charge of bank advising by wire when you as¬ 
sume charge STOP Commission and instructions follow 
STOP accept no deposits pay out no money keep assets in¬ 
tact until further notice STOP Wire all correspondent 
banks of your appointment with instructions to stop pay¬ 
ment of all drafts STOP keep intact all deposits segregated 
by band STOP Immediately post all other transactions up 
to date on banks books identifying entries made under your 
direction STOP Upon completion posting obtain certifica¬ 
tion from officers that daily statement represents condition 
bank as of date of your appointment STOP Immediately 
after banks books posted prepare and forward to Comp¬ 
troller by air mail statement showing condition of bank 
segregating pledged assets indication to whom and amount 
for which pledged also separate detailed lists of pledged 
and unpledged bonds STOP Collect maturing obligations 
accepting in payment only cash or its equivalent protesting 
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where necessary for non-payment STOP Account for such 
collections on banks books keeping auxiliary record of col¬ 
lections made for account secured creditors and owners of 
collection items STOP Deposit cash not ^needed for ex¬ 
penses with Federal Reserve Bank subject your with¬ 
drawal. ’’ 

This telegram is herebv confirmed and vou will find en- 
closed your commission as Conservator of the Federal 
American Natl. Bank & Trust Co. Washington, D. C. dated 
to take effect today. 

Please acknowledge receipt of this letter and the en¬ 
closed commission by returh mail. 

Yours very truly, 

F. G. AWALT. 

Acting Comptroller of the Currency 

Enel. 

12 EXHIBIT A 

No. 10316 

TREASURY DEPARTMENT 

OFFICE OF THE COMPTROLLER OF THE CURRENCY 

Washington, D. C., March 14, 1933 

Whereas, from information on file in this bureau, I am 
satisfied that “Federal-American National Bank and Trust 
Company of Washington,” located in the City of Washing¬ 
ton, and District of Columbia, is unable to transact and 
carrv on its ordinarv banking business, or to exercise its 
usual banking functions without prejudicing the rights of 
depositors and other creditors, and 

Whereas, I deem it necessary to take immediate steps in 
order to conserve the assets of said bank for the benefit of 
the depositors and other creditors thereof: 

Now, Therefore, I F. G. Await, Acting Comptroller of 
the Currency, in pursuance of the power and authority 
vested in me by law and under the provisions of Title II, 
known as the ‘ 4 Bank Conservation Act” of an Act of Con¬ 
gress entitled “An Act to provide relief in the existing na¬ 
tional emergency in banking, and for other purposes,” 
approved March 9, 1933, do hereby appoint John Poole 


e 
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Conservator of “ Federal-American National Bank and 
Trust Company” of Washing-ton,” with all the powers, 
duties and responsibilities given to or imposed upon such 
officer under the provisions of said Act of Congress author¬ 
izing the appointment and creating the duties of a Con¬ 
servator. 

i 

In witness whereof, I have hereto subscribed my name 
and caused my seal of office to be affixed to these presents 
at the City of Washington, in the District of Columbia, this 
fourteenth day of March, A. D. 1933 

F. G. AWALT 

Acting Comptroller of the Currency. 


(Seal) 

13 


Certificate for Certified Copy 


Treasury Department 

Office of the Comptroller of the Currency , ss: 

Under the provisions of Section 884 of the Revised Stat¬ 
utes of the United States, I F. G. Await, Acting, Comptrol¬ 
ler of the Currency, do hereby certify that the foregoing is 
a true and complete copy of the original commission of 
John Poole as Conservator of 4 4 Federal-American National 
Bank and Trust Company of Washington,” District of Co¬ 
lumbia, dated March 14, 1933. and signed by F. G. Await, 
Acting Comptroller of the Currency, and of the whole of 
such original on file and of record in this office. 

In Testimony whereof, I have hereunto subscribed my 
name and caused my seal of office to be affixed to these pres¬ 
ents at the Treasury Department, in the City of Washing¬ 
ton and District of Columbia, this twelfth day of Septem¬ 
ber, A. D., 1933 

F. G. AWALT j 

(Seal) Acting Comptroller of the Currency. 


14 Separate Answer of the Washington Loan and Trust 

Company. 

Filed October 30 1934 

*#.*#*#*** 

The defendant, The Washington Loan and Trust Com¬ 
pany, for separate answer to the bill of complaint filed in 
the above entitled cause, respectfully shows to the Court 
as follows: 


! 
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1, 2 and 3. It admits the allegations of Paragraphs 1, 2 
and 3, save that this defendant denies that it is the agent 
for the defendant, Minnie Dixon Young. 

4. This defendant has no sufficient knowledge to enable 
it to admit or deny the allegations of Paragraph 4 of said 
bill of complaint. 

5. Answering Paragraph 5, this defendant admits that 
on the 3rd day of March, 1933, the defendant, Minnie Dixon 
Young, deposited with this defendant for collection for the 
credit of her account a manager’s check No. P1710 of the 
Federal-American National Bank and Trust Company, 
dated March 3rd, 1933, for the sum of three thousand 
($3,000) dollars, payable to the order of the said Minnie 
Dixon Young, which said check was indorsed by the said 
Minnie Dixon Young before the same was as aforesaid de¬ 
posited with this defendant. This defendant has no suffi¬ 
cient knowledge to enable it to admit or deny the remaining 
allegations of Paragraph 5 of said bill. 

6. This defendant admits the allegations of Paragraph 
6 of said bill of complaint. 

7. Answering Paragraph 7, this defendant admits that 
March 4th, 1933 was a legal holiday and that March 5th, 
1933 was Sunday, and that the Federal-American National 
Bank and Trust Company did not open for business on the 
said dates. It admits the Proclamations of the President 
of the United States, dated March 6th, 1933 and March 9th, 

1933, declaring a bank holiday, but it says that the 
15 said bank was not closed for all purposes by said 
Proclamations. It admits that the said Proclama¬ 
tions of the President of the United States were ratified and 
confirmed by an Act of Congress. It admits that on the 
14th day of March, 1933 the Controller of the Currency de¬ 
clared that the said Federal-American National Bank and 
Trust Company was unable to transact and carry on its 
ordinary banking business and to exercise its usual bank¬ 
ing functions without prejudicing the rights of the deposit¬ 
ors and other creditors, and that on said 14th day of March 
the said Controller of the Currency appointed John Poole 
Conservator of said bank and instructed said Poole in ac¬ 
cordance with Exhibit B of said bill of complaint. It ad¬ 
mits that on the 31st day of October, 1933 the Controller of 
the Currency declared that the said Federal-American Bank 


CARY A. HARDEE VS. WASH. LOAN & TRUST CO. ET AL. 13 

was insolvent and on said day appointed the plaintiff to be 
Receiver thereof and that said Receiver gave bond and 
qualified as such Receiver and has been and now is acting 
as such. 

8. This defendant admits that on the 13th dav of March, 

T ' 

1933 it presented said manager’s check issued by said Fed¬ 
eral-American National Bank and Trust Company to the 
said Minnie Dixon Young, for payment to said Federal- 
American National Bank and Trust Company and did on 
said date receive payment of said manager’s check in full. 
It denies that at the time when it presented said check as 
aforesaid for payment, the said Federal-American National 
Bank and Trust Company was prohibited from transacting 
any business by virtue of the order of the President of the 
United States and it further denies that this; defendant, 
and/or its officers, and/or its directors, knew that the said 
Federal-American National Bank and Trust Company was 
prohibited from paying out any money on said 13th day of 
March, 1933, and this defendant further denies that it and 
the said Minnie Dixon Young did conspire or confederate 
together or with others to procure payment of the 
16 said manager’s check, or that the payment of the 
same was in violation of the order of the President 
of the United States or contrary to law. And it further 
denies that the presentation of the said check for payment 
by this defendant was in furtherance of any conspiracy or 
confederation whatsoever and it states that the allegations 
of said bill charging conspiracy and confederation were 
recklessly and improperly made without the slightest foun¬ 
dation in fact or law, as should have been well known to 
whomsoever prepared said bill. That the facts are that 
this defendant, which is in the general banking business in 
the City of Washington and has been for many years past, 
received said manager’s check for collection from the said 
Minnie Dixon Young on said March 3rd, 1933 in the or¬ 
dinary course of business. That on the 13th day of March, 
1933 a meeting of the Washington, D. C. Clearing House 
Association, of which this defendant is a member, was held, 
and that at such meeting the President of said Association 
stated that the Clearing House Committee was of the opin¬ 
ion that banks should clear on that day any Cashier’s Check 
or certified check of other banks and in turn should pay any 
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such check on themselves, that such items were direct obli¬ 
gations of the bank and did not represent withdrawals of 
depositors funds as contemplated in the President’s Procla¬ 
mations. Accepting said ruling of the Clearing House 
Committee and acting in accordance therewith, defendant 
presented said manager’s check for payment to the said 
Federal-American National Bank and Trust Company and 
received payment thereof. That thereupon that on said 
13th day of March, 1933 said sum of three thousand 
($3,000) dollars so received from the Federal-American 
National Bank and Trust Company was placed by this de¬ 
fendant to the credit of the said Minnie Dixon Young. That 
not until over a year thereafter, to wit, on March 23, 1934, 
by a telephone message from Mr. John A. Reilly, Assistant 
Receiver of the said Federal-American National 
17 Bank and Trust Company, to one of the officers of 
this defendant, and by a letter from said Reilly dated 
March 26, 1934 to said officer, a copy of which is attached 
hereto as a part hereof, marked Defendant’s Exhibit W. L. 
T. “A”, was this defendant aware that the plaintiff con¬ 
tended that said check was not properly collected and cred¬ 
ited to the account of the said Minnie Dixon Young. In 
said letter the said Reilly expressly states that it was his 
understanding that outstanding Cashiers Checks were hon¬ 
ored during the holiday at the suggestion of the Washing¬ 
ton, D. C. Clearing House. That on May 1st, 1933, the said 
Minnie Dixon Young, by her check drew upon her account 
in which said sum of three thousand ($3,000) dollars was 
deposited, the sum of five hundred ($500) dollars, leaving 
therein the sum of twenty-five hundred ($2500) dollars and 
has made no further withdrawals therefrom. That interest 
in the sum of one hundred sixty-four and 14/100 ($164.14) 
dollars has accrued to the said Minnie Dixon Young upon 
the said account and there is now to her account the sum of 
two thousand six hundred and sixty-four and 14/100 ($2,- 
664.14) dollars. That immediately upon receiving said let¬ 
ter from the said Reilly dated March 26, 1934, this defen¬ 
dant communicated with the said Mimiie Dixon Young and 
notified her that pending a determination of the matter, she 
would not be permitted to draw upon said account, which 
the said Minnie Dixon Young stated was satisfactory to her. 

9. Answering Paragraph 9, this defendant admits that 
in March 1933 Sections 5236 and Sections 5242 of the Re- 
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vised Statutes of the United States were in full force and 
effect and refers to said Sections for their exact language 
and provisions. It admits that on the 13th day of March, 
1933 this defendant knew of these Statutes and also that 
the Controller of the Currency had declared no ratable divi¬ 
dend, but it denies that the payment to this defen- 

18 dant for the account of the said Minnie Dixon Young 
by the Federal-American National Bank and Trust 

Company, of said manager’s check for three thousand 
($3,000) dollars was made in contemplation of the insol¬ 
vency of said Bank or with a view to preventing the appli¬ 
cation of said sum in the manner prescribed by law or with 
a view to the preference to the defendant, Minnie Dixon 
Young, over the creditors of said Bank. And it further 
denies that said payment was in fact or to the knowledge of 
this defendant made in contemplation of the insolvency of 
said Bank or with a view to obtaining a preference for the 
defendant, Minnie Dixon Young. And it further denies 
that the said payment of the three thousand ($3,000) dol¬ 
lars to this defendant for the account of the said Minnie 
Dixon Young was a preferential payment to the defendant, 
Minnie Dixon Young, or that said payment prevented the 
application of said sum of three thousand ($3,000) dollars 
in a manner required by statute. 

10. Answering Paragraph 10, tills defendant denies that 
when it presented said manager’s check for payment and 
accepted payment thereof it knew that the Federal-Amer¬ 
ican National Bank and Trust Company was prohibited 
from paying out any amount of money or in paying said 
check. And it further denies that in collecting, accepting, 
receiving or carrying away the said sum of three thousand 
($3,000) dollars it acted in violation of the order of the 
President of the United States, or that the same was done 
unlawfully or illegally, or by reason thereof this defendant 
is liable for said sum to the plaintiff. It admits that it re¬ 
ceived no consideration for collecting said check. 

11. Answering Paragraph 11, this defendant admits the 
allegations thereof with the exception of the allegation that 
the said three thousand ($3,000) dollars was unlawfully 
paid over to this defendant, which it denies, and says that 
the amount now to the credit of the said Minnie Dixon 

Young is twenty-five hundred ($2500) dollars, with 

19 interest thereon amounting to one hundred sixty- 
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four and 14/100 ($164.14) dollars, making the total amount 
now to her credit two thousand six hundred sixty-four and 
14/100 ($2,664.14) dollars. 

12. Answering Paragraph 12, this defendant says that 
on, to wit, the 3rd day of April, 1934 it received a letter 
from the Controller of the Currencv which contained in 
substance the allegations made in said Paragraph. That 
said letter was not dated the 2nd day of April, 1933 as in 
said Paragraph alleged and that since the copy of the bill 
of complaint served upon this defendant did not have at¬ 
tached thereto a copy of said letter which plaintiff in said 
bill calls his Exhibit C, this defendant is unable to admit 
that the copy attached to the bill of complaint is accurate. 

13. Answering Paragraph 13, this defendant admits that 
it has not paid to the plaintiff or to the Controller of the 
Currency the said sum of three thousand ($3,000) dollars 
plus interest or any part thereof, but it denies that there is 
now due and owing to the plaintiff from this defendant the 
sum of fifteen hundred ($1500) dollars besides interest at 
the rate of six (6) per centum per annum on three thousand 
($3,000) dollars from the 13th day of March, 1933 to the 
25th day of September, 1933, and interest at the rate of six 
(6) per centum per annum on the sum of fifteen hundred 
($1500) dollars from the 25th day of September, 1933, or 
any part thereof. 

14. Answering Paragraph 14, this defendant denies re¬ 
ceiving said sum of three thousand ($3,000) dollars in vio¬ 
lation of law, or that its collection, acceptance, receipt or 
carrying away of said sum was unlawful, or that there was 
any conspiracy or confederation between it and the defen¬ 
dant, Minnie Dixon Young, or any other person in connec¬ 
tion therewith and it again says that the allegation of con¬ 
spiracy and confederation has not the slightest basis 

20 in fact or in law and should never have been made or 
sworn to in said bill of complaint. It denies that 
said sum of three thousand ($3,000) dollars or any part 
thereof is held by this defendant in trust for the depositors 
and creditors of the Federal-American National Bank and 
Trust Company, and it further denies that the plaintiff is 
entitled in a Court of Equity to establish a trust either re¬ 
sulting, or constructive in behalf of the depositors and 
creditors of the Federal-American National Bank and 
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Trust Company in respect to said payment or to set aside 
said payment or to recover the said sum or that said pay¬ 
ment was a preferential payment. 

AND HAVING FULLY ANSWERED, this defendant 
prays that it may be dismissed. 


ARTHUR PETER 


THE WASHINGTON LOAN AND 
TRUST COMPANY 
By CHAS R GRANT 

Vice-President 


Attorney for the Defendant, 

The Washington Loan and Trust Company . 


District of Columbia, ss: 

I, Clias R Grant upon oath depose and say that I am 
Vice-President of The Washington Loan and Trust Com¬ 
pany, the above named defendant; that I have read the 
foregoing answer by me subscribed as such officer, and 
know the contents thereof; that the facts therein stated 
upon personal knowledge are true, and those stated upon 
information and belief, I believe to be true. 

CHAS R GRANT 


Subscribed and sworn to before me this 30th day of Oc¬ 
tober, 1934. 

VINCENT A SHEEHY JR. 
(Seal) Notary Public, D. C. 

21 Defendant’s Exhibit W. L . T, “A” ~ 


FEDERAL-AMERICAN NATIONAL BANK AND 

TRUST COMPANY 
Washington, D. C. 

15th & H Streets N. W. CARY A. HARDEE 

National 9400 Receiver 

March 26, 1934 

Mr. Ralph Endicott, Assistant Treasurer, 

Washington Loan and Trust Company, 

Washington, D. C. 

Dear Mr. Endicott: 

On March 3rd, 1933, Minnie Dixon Young purchased from 
this institution a Managers 7 Check in the sum of $3,000.00, 
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payable to herself. This check was apparently endorsed 
and delivered to vour institution. 

m/ 

Before you had an opportunity to clear this check, the 
national bank holiday was declared. At the termination 
of the holiday, the affairs of the bank were placed under the 
supervision of a Conservator, and on the thirty-first day 
of October, the institution was declared insolvent by the 
Comptroller of the Currency, and a Receiver appointed to 
liquidate the bank’s assets. 

On the thirteenth day of March, 1933, with the national 
bank holiday still in existence, your institution presented 
this check and received payment of the same. It is my 
understanding that outstanding Cashier’s Checks were hon¬ 
ored during the holiday at the suggestion of the Washing¬ 
ton, D. C. Clearing House. 

In view of the fact that the bank failed to reopen, the offi¬ 
cial closing date of the bank has been held to be March 5th, 
1933. Therefore, the payment of this check constitutes a 
preference, and we accordingly request you to return this 
sum to us. 

Of course, as the holder of this instrument, you are en¬ 
titled to file a formal proof of claim and receive forthwith a 
first dividend of fifty per cent. All future dividends will be 
paid when the funds are available, and distributions ap¬ 
proved by the Comptroller of the Currency. 

Very truly yours, 


JAR :IIH 


(Signed) JOHN A. REILLY 
JOHN A. REILLY, 

Assistant Receiver. 


22 Separate Answer of the Defendant , Minnie Dixori 

Young 

Filed November 5 1934 
********* 

The defendant, Miimie Dixon Young, for separate answer 
to the Bill of Complaint filed herein, or to so much thereof 
as she is advised that it is material for her to answer, an¬ 
swering, says: 
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1. She admits the allegations of Paragraph “il”. 

2. Answering Paragraph “2” of the said Bill of Com¬ 

plaint this defendant denies so much thereof as states that 
the defendant, Washington Loan and Trust Company, is 
her agent; and avers the fact to be, as evidenced by a re¬ 
cital of the transactions relied upon in said Bill of Com¬ 
plaint that the relationship between her and the said defen¬ 
dant Washington Loan and Trust Company has been and 
is that of creditor and debtor and not that of principal and 
agent. I 

3. This defendant admits the allegations of Paragraph 
“3”. 

4. This defendant admits the allegations of Paragraph 
“4”, and states in this regard that she has been a depositor 
with the aforementioned Federal American National Bank 
and Trust Company for a period of to wit eighteen (18) 
vears. 

5. Answering the fifth paragraph of the Bill of Com¬ 
plaint this defendant admits the happenings on the 3rd of 
March, 1933, as outlined in said paragraph and in this re¬ 
gard, upon her advice and belief, sets forth that as to the 
said Three Thousand Dollars ($3000.00) withdrawn from 
the said Federal American National Bank in the form of 
its manager’s check No. P 1710, that the said amount be¬ 
came and was a segregated fund, held for her by said Bank 
as bailee, and was not a part of the assets of the said Fed¬ 
eral American National Bank, which said amount, in the 
form of the manager’s check of the said Federal American 

National Bank, was accepted as a deposit in favor of 
23 this defendant by the Washington Loan and Trust 
Company, and was immediately credited on the book 
of this defendant, creating, as this defendant is advised, as 
previously herein referred to, a relationship of debtor and 
creditor between the said Washington Loan and Trust Com¬ 
pany and this defendant. 

6. This defendant, answering Paragraph “6”, admits 
that at the close of business on March 3, 1933, there vras an 
outstanding and subsisting obligation of the said Federal 
American National Bank, in the sum of $3000.00; but states, 
upon her advice and belief, that same, evidenced by the 
aforementioned manager’s check, was in the nature of a 
bailment or a trust fund. 
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7. For answer to Paragraph “7” this defendant admits 
that March 4, 1933 was a legal holiday and that March 5, 
1933 was Sunday and that the Federal American National 
Bank and Trust Company did not open for business on 
these dates. This defendant further admits that the Presi¬ 
dent of the United States issued the Proclamations referred 
to in the said paragraph of the Bill of Complaint, dated 
March 6, 1933 and March 9, 1933, declaring a bank holiday; 
but avers, upon her information and belief in this regard, 
that the said banks, including the said Federal American 
National Bank and Trust Company, were not closed for all 
purposes by said Presidential Proclamations. This defen¬ 
dant admits that the Proclamations of the President of the 
United States were ratified and confirmed bv an Act of 
Congress. This defendant has knowledge of and admits 
that there came a time when the Comptroller of the Cur¬ 
rency declared that the said Federal American National 
Bank and Trust Company was unable to carry on its or- 
dinarv banking business or to exercise its usual banking 
functions without prejudicing the rights of depositors and 
other creditors and appointed one John Poole, Conservator 
of said Bank; but is without knowledge as to the date of 
said acts, and avers that should said date become 
24 material, strict proof thereof will be required. This 
defendant avers in this regard that anv action taken, 
as alleged in the said Bill of Complaint, by the said Comp¬ 
troller, as affecting the Federal American National Bank 
and Trust Company, only affected this defendant in so 
much as same had to do with the balance left in the said 
Federal American National Bank and Trust Company by 
this defendant, in the sum of to wit Six Hundred Dollars 
($600.00). This defendant admits the appointment of the 
plaintiff in this cause, the said Cary A. Hardee, as Re¬ 
ceiver of the Federal American National Bank and Trust 
Company, and his properly qualifying as such, and his pres¬ 
ent right to act in that capacity; and admits the declara¬ 
tion of insolvency of said Federal American National Bank 
and Trust Company by the aforementioned Comptroller of 
the Currency on to wit, the 13tli day of October, 1933. She 
denies the suggestion or inference that there was in the 
Comptroller any right to date said insolvency back to such 
arbitrary date as would pretend to include the $3000.00 
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withdrawn by her on March 3, 1933, as a part of the assets 
of said insolvent institution. 

8. Answering paragraph “8” of the Bill of Complaint, 
this defendant denies that at the time alleged in the said 
Paragraph of the Bill of Complaint that the Federal Amer¬ 
ican National Bank and Trust Company was prohibited 
from doing any sort of banking business by the aforemen¬ 
tioned Presidential Order, and specifically denies that at 

said time the said Bank was in anvwise restricted from 

* 

cashing at that time its manager’s check drawn in favor of 
this defendant and reiterates that same was simply a proper 
turning over to her of money held by the said Bank, and 
which was or properly should have been segregated to her 
credit by said Bank, as a bailment, as evidenced by its man¬ 
ager’s check. This defendant brands as malicious, unsup¬ 
ported, and unwarranted, the allegation in the eighth par¬ 
agraph of the Bill of Complaint to the effect that She “con¬ 
spired” and “confederated” with the defendant 
25 Washington Loan and Trust Company or with any¬ 
one else to procure the payment of the said man¬ 
ager’s check and denies that the payment thereof was in 
violation of the Order of the President of the* United States, 
or was contrary to law; and states that the drawer of the 
Bill of Complaint knew, or certainly should have known, 
that her relationship in the matter was such as rendered 
impossible any alleged “conspiring” or “confederating”, 
and that he knew equally well that the manner of the pay¬ 
ment was in keeping with the prescribed and decided rou¬ 
tine of the Bank. This defendant is without; personal 
knowledge as to the manner in which the said Manager’s 
check No. P 1710 of the said Federal American National 
Bank and Trust Company was offered for payment, that is 
as to whether it was presented directly or was offered for 
clearance through the process, facilities, and procedure of 
the Washington, D. C. Clearing House; but states that 
should same become material, strict proof thereof will be 
reauired. She denies that such presentation for payment 
as was made was in anywise in furtherance of any con¬ 
spiracy or confederation to which she was a party, and 
denies that the payment was from assets of the said Fed¬ 
eral American National Bank and Trust Company, but 
avers the fact to be that said payment was from money be- 
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longing to this defendant, of deposits made in said Bank 
by her over a period of years much prior to the date of the 
withdrawal thereof; and she avers the fact to be that the 
said withdrawal of her funds from the Federal American 
National Bank and Trust Company, and the depositing of 
same in the Washington Loan and Trust Company, were 
not in contemplation on her part of any insolvency of the 
said Federal American National Bank and Trust Company, 
as will in some measure be evidenced by the fact that she 
left an appreciable sum of money, to wit, Six Hundred 
Dollars ($600.00) on deposit in the said Federal 
26 American National Bank and Trust Company. This 
defendant is familiar with, but is without personal 
knowledge of, the matters and things set forth in the an¬ 
swer of her co-defendant, the Washington Loan and Trust 
Company, to this paragraph, as to the conditions under 
which the said manager’s check was presented for payment 
and simply avers in this regard that she was credited with 
the amount of said manager’s check on the book furnished 
her by the said Washington Loan and Trust Company on 
the date of said deposit, March 3, 1933, and, as she is ad¬ 
vised, the relationship of creditor and debtor was immedi¬ 
ately established between her and the said Washington 
Loan and Trust Company; and she believes herself entitled 
to and she holds the said Washington Loan and Trust 
Company responsible to her for the said amount, and denies 
the right in the plaintiff herein to recover any of the money 
placed to her credit by the Washington Loan and Trust 
Company, in his representative capacity as Receiver of the 
Federal American National Bank and Trust Company. 
This defendant avers in this regard that she consistentlv 
has and still does protest the right of the plaintiff or of 
her co-defendant, to in anywise affect or curtail her full 
freedom of withdrawal of the amount now to her credit in 
the said Washington Loan and Trust Company, and invokes 
the Decree of this Honorable Court in this cause, to an¬ 
nounce said right in her of unrestricted withdrawal. 

9. This defendant, answering Paragraph “9” of the Bill 
of Complaint is advised of the existence of Sections 5236 
and 5242 of the Revised Statutes of the United States and 
admits the language thereof as their respective tenor will 
disclose, and admits that same were in full force and effect 
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in March, 1933. She denies that the terms of either are 
applicable to or place any rights in the Comptroller of Cur¬ 
rency of control over the $3000.00 belonging to her and at 
that time on deposit in the Washington Loan and Trust 
Company. This defendant specifically denies that the pay¬ 
ment bv the Federal American National Bank and 
27 Trust Company, and the depositing of same to her 
credit were in contemplation of the insolvency of said 
Bank or with a view to preventing the application of said 
sum in the manner prescribed by law or with any view of a 
preference of this defendant over the creditors of said 
Bank, and again avers that on the contrary the said $3000.00 
was her money, segregated by the withdrawal evidenced 
bv the manager’s check in such manner as to make same no 
such asset of the Federal American National Bank and 
Trust Company as to be subject to any such preference as 
alleged by the plaintiff or to be subject to such statutory 
application as by the plaintiff contended for; the said Fed¬ 
eral American National Bank and Trust Company at that 
time being merely the bailee of the said sum, in which said 
amount the other creditors of the Bank did not and could 
not have an interest. 

10. This defendant, answering Paragraph “10” avers 
that she is of course without knowledge as to what her 
co-defendant knew as to the prohibitions at that time ex¬ 
isting against the banking functioning of the Federal Amer¬ 
ican National Bank and Trust Company, but she denies that 
the Order of the President, allegedly establishing such pro¬ 
hibitions, referred to or contemplated the $3000.00 which 
the Federal American National Bank and Trust Company 
was at that time holding belonging to her and she denies 
that the paying over of that amount by the Federal Amer¬ 
ican National Bank and Trust Company and the acceptance 
thereof and carrying off thereof and depositing same to 
her credit was in violation of the Order of the President, 
of the United States; or was unlawful or illegal; and with¬ 
out regard to any alleged liability of her co-defendant to 
the plaintiff herein, which she does not believe tp exist, she 
avers that the said Washington Loan and Trust Company 
is indebted to her in the full amount now on deposit to her 
credit, and without any right or interest therein on 
the part of the plaintiff. 


28 
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11. Answering Paragraph “11”, this defendant ad¬ 
mits that she endorsed the said manager’s check, and 
deposited same to her credit in the Washington Loan and 
Trust Company, and avers that at that time, to wit March 
3, 1933, she was given credit for same on a bank book given 
her by the said Washington Loan and Trust Company. 
She denies that the payment of the said amount by the Fed¬ 
eral American National Bank and Trust Company was out 
of the assets of the said Federal American, but was rather 
as hereinbefore stated out of monevs belonging* to this de- 
fendant, and paid over to her on her demand as it prop¬ 
erly should have been. She states in this regard that the 
$2664.14, stated by her co-defendant as now being on de¬ 
posit to her credit belongs solely to her, the same being, as 
alleged, a part of the $3000.00 originally deposited to her 
credit, and credited to her on March 3, 1934, prior to the 
time of any Presidential Order and not in anywise affected 
thereby and entirely free from any anticipation or contem¬ 
plation of insolvency on the part of the said Federal Amer¬ 
ican National Bank and Trust Company. 

12. This defendant is without personal knowledge of the 
allegations of the twelfth paragraph of the said Bill of 
Complaint, and therefore neither admits nor denies same, 
but states that should same become material, strict proof 
thereof will be required. This defendant denies the infer¬ 
ence of the said paragraph that there was any right in the 
Comptroller of the Currency to demand of the Washington 
Loan and Trust Company the repayment of the said sum 
of $3000.00, or any part thereof. This defendant avers in 
this regard that there was no “Exhibit ‘C* ” attached to 
the copy of the Bill of Complaint served upon her. 

13. This defendant, answering Paragraph “13” of said 
Bill of Complaint admits that she has not paid the 

29 $3000.00 nor any part thereof to the plaintiff herein 

nor to the Comptroller of the Currency; nor has she 
authorized the payment of any such sum or sums out of the 
amount on deposit to her credit in the Washington Loan 
and Trust Company, and she avers, upon her advice and 
belief, that her co-defendant is without right or power, 
except upon her authorization, to pay any amount out of 
the sum on deposit to her credit. In this regard this de¬ 
fendant further states that she has put her co-defendant on 
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notice that she had not and would not authorize the pay¬ 
ment to the plaintiff or to the Comptroller of the Currency 
of any amount whatsoever out of the funds belonging to 
her and on deposit to her credit and that she would strictly 
hold accountable the said Washington Loan and Trust Com¬ 
pany for any withdrawals allowed to be made from her 
account upon the aforementioned plaintiff’s demand or 
the demand of the Comptroller of the Currency and the 
failure of the co-defendant to comply with the demand made 
upon it, is strictly in accord with the attitude taken by this 
defendant regarding the aforementioned fund. This de¬ 
fendant denies that any part of the said sum now on deposit 
to her credit belongs to, or is due or owing to the plaintiff. 

14. Answering Paragraph “14” this defendant denies 
that the receipt of the Washington Loan and Trust Com¬ 
pany of the $3000.00 from the Federal American National 
Bank and Trust Company was in violation of the law, but 
states that the collection, acceptance, receipt and asporta¬ 
tion of the said amount was entirely lawful and void of any 
conspiracy or confederation between her and the said 
Washington Loan and Trust Company, but on the contrary 
was in keeping with her right to deposit the said amount in 
the Washington Loan and Trust Company and to withdraw 
same from the Federal American National Bank and Trust 
Company; the said funds being solely her property and she 
having seen fit to withdraw the monev from the latter and 

o i j 

establish the relationship of debtor and creditor with 
30 the former. This defendant denies that the said 

fund or any part thereof is held in trust for the de¬ 
positors or creditors of the Federal American National 
Bank and Trust Company, or that the plaintiff is entitled 
in a Court of Equity to establish a trust, either resulting 
or constructive, in behalf of the depositors and creditors 
of the Federal American National Bank and Trust Com¬ 
pany, or that the payment to her by the said Bank was pref¬ 
erential and should be set aside, or that the plaintiff has any 
right of recovery of the said $3000.00 or any part thereof. 
She reiterates that the amount on deposit to her credit is 
now and ever has been her individual money, free from any 
rights or claims, statutory, or otherwise, upon same. And 
this defendant denies the right, pendente lite or otherwise, 
on the part of the plaintiff, and in this regard the Order of 
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this Court is invoked, to have her fund restricted as to with¬ 
drawal, assignment, transfer, or otherwise. She denies, 
and invokes the Order of Court in this regard, any right 
in the plaintiff to require of her an accounting of her fund 
on deposit, or any part thereof. She denies any right in 
the plaintiff, by Order of this Court or otherwise, to re¬ 
quire any amount to be paid to him in his representative 
capacity out of the fund on deposit in the Washington Loan 
and Trust Companv to her credit. 

AND NOW, HAVING FULLY ANSWERED, this de¬ 
fendant prays that she may be hence dismissed. 

MINNIE DIXON YOUNG 

Defendant 

PERRY W. HOWARD 
GEORGE E. C. HAYES 
HOWARD AND HAYES, 

Attorneys for the Defendant , 

Minnie Dixon Young. 

District of Columbia, ss : 

I, Minnie Dixon Young, being first duly sworn, according 
to law, on oath, depose and say: that I have read the 
31 aforegoing and annexed Answer by me subscribed, 
and know the contents thereof; that the statements 
of fact therein made as of my personal knowledge are true, 
and those made upon information and belief, I believe to be 
true. 

MINNIE DIXON YOUNG 

Subscribed and sworn to before me this 5th day of No¬ 
vember, 1934. 

SAMUEL E LACY 

(Seal) Notary Public , D. C. 


Memoranda 

OCTOBER 31—1935. 

Hearing before Luhring, J. Proof adduced. Continued 
to November 1, 1935. 


NOVEMBER 1—1935. 

Hearing resumed; cause argued and submitted. 
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Findings of Fact and Conclusions of Law . 

Filed April 10 1936 

.V. ^ .v, 4. ” 

vr w IP m ^ 

This is a bill by Cary A. Hardee, Receiver of the Federal- 
American National Bank and Trust Company, wherein he 
seeks to establish an illegal preference and to recover of 
and from the defendants, Washington Loan and Trust Com¬ 
pany and Minnie Dixon Young, monies paid by the Fed- 
eral-American National Bank and Trust Company in con¬ 
templation of insolvency and in fraud of creditors. 

32 Findings of Fact. 

On and prior to the 3rd day of March, 1933, the defen¬ 
dant, Minnie Dixon Young, was and had been a depositor of 
the Federal-American National Bank and Trust Company, 
and on that day had on deposit to her credit in a savings 
account with said Bank and Trust Company the sum of 
$3,604.64. 

At approximately 10:30 a. m. on March 3rd, 1933, Mrs. 
Young withdrew the sum of $3000 from this account and 
executed her receipt therefor, whereupon her account was 
debited in that amount. At the suggestion of Mr. Brady, 
the paying and receiving teller of the Bank, that “ there 
was danger in going out into the street with that amount of 
money/’ she accepted a manager’s check of the Bank, pay¬ 
able to her order, for $3000 in lieu of the cash. The amount 
represented by this check was not segregated or; set apart 
as a separate fund by the Bank. After receiving the man¬ 
ager’s check, Mrs. Young took the same to the defendant, 
Washington Loan and Trust Company, and, after making 
an unrestricted endorsement thereon, she delivered it to 
the Bank. A pass book was issued by the Savings Depart¬ 
ment of the defendant Bank to Mrs. Minnie Dixon Young 
or Joseph E. Young, or the survivor, numbered M. 22938, 
in which was entered as a deposit on March 3rd, 1933, the 
sum of $3000. Paragraph 5 of the rules and regulations of 
the Savings Department of the defendant Loan and Trust 
Company, and which was printed in the pass book delivered 
to Mrs. Young, provided that “checks and drafts are 
deposited with and received by this bank subject to collec¬ 
tion.” Subsequently, and on the same day, there appears 
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in this pass book, under the column headed “Balance,” the 
notation “closed,” and, on the same line, hut under the 
column headed “Withdrawals,” the figures “3000.” The 
defendant Bank retained and held the manager’s check 
thereafter for collection, and, on the 13th day of March, 
1933, duly presented the same to the Federal-American 
National Bank and Trust Company, and received the 
33 sum of $3000 in cash therefor. This amount was 
placed to the credit of Minnie Dixon Young or Joseph 
E. Young, or the survivor, and an entry thereof was made 
in the pass book, March 14th, 1933. On May 1st, 1933, the 
sum of $500 was withdrawn from this account, thus leaving 
a principal balance of $2500 to the credit of the Youngs on 
that dav, and which remained to their credit when the bill 
herein was filed. Interest credits were entered thereafter 
in the pass book from time to time as they accrued. 

The Federal-American National Bank and Trust Com¬ 
pany on said 3rd day of March, 1933, and for a long time 
prior thereto, was and had been conducting the usual and 
normal banking business, including the receiving of deposits 
and the cashing of checks. 

The day on which Mrs. Young made the withdrawal was 
Friday. The following days, March 4th and March 5th, 
1933, were holidays, being respectively Inauguration Day 
and Sunday. The Federal-American National Bank and 
Trust Company was closed for business on these days. 

On Monday, March 6th, 1933, at 1:00 a. m., the President 
of the United States issued his Proclamation, declaring a 
bank holiday. This Proclamation in part reads as follows: 

“Whereas there have been heavy and unwarranted with¬ 
drawals of gold and currency from our banking institu¬ 
tions for the purpose of hoarding; and 

“Whereas continuous and increasingly extensive specu¬ 
lative activity abroad in foreign exchange has resulted in 
severe drains on the Nation’s stocks of gold; and 

“Whereas these conditions have created a national 
emergency; and 

“Whereas it is in the best interests of all bank depositors 
that a period of respite be provided with a view to prevent¬ 
ing further hoarding of coin, bullion or currency or specu¬ 
lation in foreign exchange and permitting the application 
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of appropriate measures to protect the interests of 
34 our people; and 

c t # * # 

“Now, therefore, I, Franklin D. Roosevelt, President of 
the United States of America, in view of such national 
emergency and by virtue of the authority vested in me by 
said Act and in order to prevent the export, hoarding, or 
earmarking of gold or silver coin or bullion or cur¬ 
rency, do hereby proclaim, order, direct and declare that 
from Monday, the sixth day of March, to Thursday, the 
ninth day of March, Nineteen Hundred and Thirty Three, 
both dates inclusive, there shall be maintained and observed 
by all banking institutions and all branches thereof located 
in the United States of America, including the territories 
and insular possessions, a bank holiday, and that during 
said period all banking transactions shall be suspended. 
During such holiday, excejjting as hereinafter provided, no 
such banking institution or branch shall pay out, export, 
earmark, or permit the withdrawal or transfer in any man¬ 
ner or by any device whatsoever, of any gold or silver coin 
or bullion or currency or take any other action which might 
facilitate the hoarding thereof, nor shall any such banking 
institution or branch pay out deposits, make loans or dis¬ 
counts, deal in foreign exchange, transfer credits from the 
United States to any place abroad, or transact any other 
banking business whatsoever. 

By Proclamation issued on March 9th, 1933, the President 
continued in full force and effect all the terms and pro¬ 
visions of the Proclamation of March 6th, 1933, and the 
regulations and orders issued thereunder, until further 
Proclamation. i 

In the meantime, pursuant to regulations issued by the 
Secret a ry of the Treasury under the Proclamation of the 
President, banks, including the Federal-American National 
Bank & Trust Company, were permitted to handle and col¬ 
lect drafts, and pay out and permit the withdrawal of cur¬ 
rency, in connection with the shipment, transportation or 
delivery of food or feed products, and were authorized to 
perform such other “banking functions” essential thereto, 
except that they were not allowed to pay out or permit the 
withdrawal of any gold or gold certificates. 

Such banks were also permitted to exercise the usual 
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banking functions as were absolutely necessary to meet the 
needs of the community “for food, medicine, or other 

35 necessaries of life, for the relief of distress, for the 
payment of usual salaries and wages, for necessary 

current expenditures for the purpose of maintaining em¬ 
ployment, and for other similar essential purposes. 77 They 
were enjoined, however, to take every precaution to prevent 
hoarding or the unnecessary withdrawal of currency, and 
were prohibited from paying out gold or gold certificates. 
In order to enable the employers to meet their immediate 
pay roll requirements, Federal Reserve Banks were author¬ 
ized to make temporary advances to such employers on 
their promissory notes secured by direct obligations of the 
United States. The Federal-American National Bank and 
Trust Company availed itself of the privileges thus ex¬ 
tended. 

There was a meeting of the Washington D. C. Clearing 
House on March 13th, 1933, and at this meeting, among 
others represented, were the Federal-American National 
Bank and Trust Company and the defendant, Washington 
Loan and Trust Company. It was agreed there that “banks 
should clear today any cashier 7 s checks or certified check of 
other banks, and, in turn should pay any such checks on 
themselves. Such items were direct obligations of the bank 
and did not represent withdrawals of depositors 7 funds as 
contemplated in the President’s Proclamation. 77 

It was on the 13th day of March, 1933, as we have pointed 
out, that the defendant, Washington Loan and Trust Com¬ 
pany, presented to the Federal-American National Bank 
and Trust Company, for payment, the manager’s check is¬ 
sued to Mrs. Young on the 3rd day of March, 1933, and col¬ 
lected the amount called for. On that day, that is, on March 
13th, 1933, the Washing-ton Loan and Trust Company was 
duly licensed or permitted by the Comptroller of the Cur¬ 
rency to perform its usual banking functions, with certain 
exceptions not here pertinent. 

It is to be noted that if the Federal-American Na- 

36 tional Bank and Trust Company was insolvent on 
and prior to the 13th day of March, 1933, its officers 

and directors had no knowledge of that fact. On the con¬ 
trary, they believed that the Bank would be licensed to re¬ 
open in accordance with the law. Furthermore, there is no 
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evidence that they had reason to believe that it was insol¬ 
vent. It had been examined by an Examiner of the Comp¬ 
troller’s office in January, 1933, and a report of this exam¬ 
ination had been on file with the Comptroller since that time, 
and a copy thereof had been furnished the Bank in Febru¬ 
ary, 1933. While reference was made to certain items con¬ 
tained in this report on the cross-examination of Mr. Poole, 
the former President of the Bank, the plaintiff declined to 
present the report to the court. The defendant, Minnie 
Dixon Young, at no time had any knowledge of the condition 
of the Bank. 

On March 14th, 1933, Mr. Await, the Acting Comptroller 
of the Currency, deeming it necessary to conserve its assets 
for the benefit of its depositors and other creditors, ap¬ 
pointed John Poole Conservator for the Federal-American 
National Bank and Trust Company, pursuant to the provi¬ 
sions of the Bank Conservation Act of March 9th, 1933, 
(Tit. 12, § 202, U. S. C. A.) and directed him to take charge 
of such Bank and keep its assets intact, but not accept de¬ 
posits or pay out money. 

Subsequently, and on the 31st day of October, 1933, the 
Comptroller appointed the plaintiff, Cary A. Hardee, as 
Receiver for said Federal-American National ]Bank and 
Trust Company, and he has duly qualified as such. 

Under date of April 2nd, 1934, the Comptroller made de¬ 
mand upon the defendant, Washington Loan and Trust 
Company, for the payment to the Receiver of the Federal- 
American National Bank and Trust Company of the said 
sum of $3000 plus interest at the legal rate in the Dis- 
37 trict of Columbia, computed from March 13th, 1933 
until the date of payment, less the 50% dividend 
theretofore paid general creditors of that Bank, to be ap¬ 
plied as a credit as of the date the dividend was payable. In 
making the demand, the Comptroller also advised the bank 
that his office considered the payment void, under Act of 
March 9th, 1933 and the Proclamations of the President, as 
well as a probable violation of Section 91, Title 12, U. S. 
C. A., and stated that the relationship between the owner of 
the check and the “now insolvent National Bank on March 
13th, 1933 ’’ was that of debtor and creditor. 

The demand was refused by the Washington Loan and 
Trust Company, and on the 11th day of October, 1934 this 
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bill was filed. Separate answers were filed by the defen¬ 
dants, and the cause came on for hearing on October 31st 
and November 1st, 1935. At the request of counsel for both 
sides, time for the filing of printed and written briefs was 
granted, and, therefore, the delay in disposing of the matter. 

Conclusion. 

The plaintiff, after quoting in part from the President’s 
Proclamation of March 6th, 1933, states his position at page 
4 of his printed brief, as follows: 

‘ 4 Under the aforesaid language of the President and the 
Act of March 9th of Congress ratifying his Acts, the posi¬ 
tion of plaintiff is that all of the money in the Bank not ear¬ 
marked belonged to the depositors of the bank; that the said 
sum of $3,000 was not earmarked, as conceded by the de¬ 
fendants, and when it was withdrawn it was done so in vio¬ 
lation of this Proclamation which the statute had ratified. 

“The position of plaintiff is that all money, property and 
other assets in the bank at close of business March 3, 1933, 
not earmarked, belonged in equity to, and became a trust 
fund for the benefit of all depositors and other creditors of 
the Federal American National Bank and Trust Company; 
that the rights of depositors and creditors became fixed as 
effectively at that time as though a Beceiver had been ap¬ 
pointed.” 

38 The primary reason for the bank holiday pro¬ 
claimed by the President on March 6th, 1933 is set 
forth in the preamble to the Proclamation. There had been 
“heavy and unwarranted withdrawals of gold and currency 
from our banking institutions for the purpose of hoarding,” 
and, in the national emergency thus brought about, it was 
‘ ‘ in the best interests of all bank depositors that a period of 
respite be provided,” so that further hoarding of gold and 
currency and speculation in foreign exchange could be pre¬ 
vented, and appropriate measures adopted for the protec¬ 
tion of the people. 

The effect of the Proclamation was to suspend for the 
time being the usual and normal operation of all banks 
throughout the United States without reference to their sol¬ 
vency or insolvency. 

The Proclamation w r as not a declaration of insolvency, 
nor did it give rise to the presumption that all banks were 
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insolvent at the close of business on March 3rd, 1933. Auf- 
derhide v. Mine Safety Appliance Co., 9 Fed. Sup. 918; 
Pyne v. Jackman, 12 Fed. (2) 653, 655. Indeed, the Presi¬ 
dent had no authority to declare any hank insolvent, and 
he did not undertake to do so. This was the official duty of 
the Comptroller. On the 3rd day of March, 1933, and long 
before, many banks, and among them the Federal-American 
National Bank and Trust Company, were carrying on their 
usual banking business and meeting their obligations in due 
course. It does not necessarily follow, therefore, that be¬ 
cause the Comptroller found it necessary to place the Fed¬ 
eral-American National Bank and Trust Company under 
the control of a Conservator on the 14th dav of March, 1933, 

,77 

that it must have been insolvent at the close of business 
March 3rd. Between that time and March 14th, it is not 
only possible, but quite likely that there was such deprecia¬ 
tion in the value of its securities and other assets that by 
March 14th, 1933 it became insolvent. It is fair to 
39 assume that the examination by the Examiner in Jan¬ 
uary did not disclose insolvency or that insolvency 
was imminent, as in either event, the Comptroller would 
have performed his official duty and closed the bank. 

I cannot agree with the proposition of the plaintiff above 
quoted, that “all money * * * in the bank at the close of 
business March 3rd, 1933, not earmarked, belonged in equity 
to and became a trust fund” for the benefit of depositors 
and creditors, and that their rights became fixed “as effec¬ 
tively at that time as though a Receiver had been ap¬ 
pointed. 9 9 

It was the appointment of the Conservator on the 14th 
day of March, 1933 that had the same effect as the appoint¬ 
ment of a Receiver. Tit. 12, § 203, U. S. C. A. The duty of 
the Conservator was to conserve the assets “for the benefit 
of the depositors and other creditors” of the bank, and, 
therefore, their rights became fixed at that time and the 
assets then became a trust fund to be administered accord¬ 
ing to law. 

The appointment of the Conservator brought about a sit¬ 
uation similar to that resulting when an Examiner takes 
charge of a bank. The subsequent appointment of a Re¬ 
ceiver does not in such case fix rights of depositors and 
creditors, but their rights are fixed when the Examiner 
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takes charge, because at that time the bank is officially de¬ 
clared insolvent. This is true also in the case of the ap¬ 
pointment of a Conservator. 

In the case of Steele v. Randall, 19 F. (2) 40, relied upon 
by the plaintiff, there was a resolution of the directors on 
May 5th, 1923 that “ owing to the continual withdrawal of 
deposits and the inability to take care of the items pre¬ 
sented” the bank be turned over to a National Bank Exam¬ 
iner. The Examiner took charge on that dav and remained 
in charge until the appointment of a Receiver on August 
13th, 1923. On May 17th, 1923, while the Examiner was in 
charge of the bank, James J. Steele filed suit against 
40 the bank in a State court to recover deposits he had 
in the bank, and, on June 30th, 1923 obtained judg¬ 
ment bv default. The State statute declared a lien on lands 
of the judgment debtor from the day of judgment rendered. 
The question before the court was whether this lien is pre¬ 
vented by § 5242, R. S. (Tit. 12, § 91, U. S. C. A.). It was 
contended by Steele that the statute just cited was not ap¬ 
plicable because the judgment was secured before the ap¬ 
pointment of a Receiver. The court held that the bank was 
insolvent at and from the 5th day of May, 1923 when the 
resolution was adopted and when the Examiner took charge, 
and that §§ 5236 and 5242, R. S. (Tit. 12, §§ 194 and 91, U. S. 
C. A.) prohibit the establishment of a lien by judicial pro¬ 
ceedings after insolvency is declared. 

The case of Pestcoe v. Sixth National Bank, (Pa.) 171 
Atl. 302, also relied upon by the plaintiff, involved the right 
of the plaintiff to withdraw a savings deposit at the expira¬ 
tion of a thirty days notice of withdrawal. The notice was 
given on January 30th, 1933, and, under the rules, the de¬ 
posit was withdrawable on March 1st, 1933. The bank re¬ 
fused payment “because the directors of the bank, with the 
approval of the Comptroller of the Currency, had, on Feb¬ 
ruary 28th, 1933, restricted the payment of all deposits, in¬ 
cluding saving fund deposits, which were in said bank at 
the close of business on February 28th, 1933.” Subse¬ 
quently a Conservator was appointed. Here, then, an act 
of insolvency had been committed, and the rights of the 
depositors became fixed on the 28th day of February, 1933. 
As the court points out at page 305 of the opinion: “If the 
defendant bank had closed its doors on February 28th, 1933 
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and been taken over by the Comptroller of the Currency, the 
appellant would have had no preference over other deposi¬ 
tors by reason of having given written notice of with¬ 
drawal. 7 ’ ; 

It is not the fact of insolvency that makes a pay- 
41 ment void as a preference under § 5242, E. S. (Tit. 

12, § 91, U. S. C. A.), but it is the fact that the pay¬ 
ment was made after an act of insolvency or in contempla¬ 
tion of insolvency and with a view to preference or to pre¬ 
vent ratable distribution under § 5236, R. S’. (Tit.; 12, § 194, 
U. S.C. A.). McDonald v. Chemical National Bank, 174 
U. S. 610; Hayden v. Chemical National Bank, 84 Fed. 874. 

As stated in Rucker v. Kokrda, 68 F. (2d) 73, 75: 

“Such payments are avoided only if certain conditions 
exist. First, if made ‘after the commission of an act of in- 
solvencv. 7 "While it is here contended that the bank was 
insolvent when the payment ^vas made, the condition is not 
insolvency but is that ‘an act of insolvency 7 has been com¬ 
mitted. There is no evidence or finding of any act of insol¬ 
vency in this case prior to the payment. Second, the pay¬ 
ment may be avoided if made ‘in contemplation 7 of an act of 
insolvency. When this payment was made, the decision to 
close the doors on the following morning had not been 
reached; that decision was not arrived at until late that 
night. Ture, the officers knew that unless new money was 
interested, or confidence restored, the bank could not in¬ 
definitely meet its customer 7 s demands; but when: this pay¬ 
ment was made, the officers were hopeful that negotiations 
of the night would avert the necessity of an act of insol¬ 
vency. This payment w r as therefore not made in contem¬ 
plation of the later act of insolvency. 7 ’ 

Section 5242, R. S. (Tit. 12, §91, U. S. C. A.) reads as 
follows: 

“Transfers by bank and other acts in contemplation of 
insolvency. All transfers of the notes, bonds, bills of ex¬ 
change, or other evidence of debt owing to any national 
banking association, or of deposits to its credit; all assign¬ 
ments of mortgages, sureties on real estate, or of judg¬ 
ments or decrees in its favor; all deposits of money, bullion, 
or other valuable thing for its use, or for the use of any of 
its shareholders or creditors; and all payments of money 
to either, made after the commission of an act of insolvency, 
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or in contemplation thereof, made with a view to prevent 
the application of its assets in the manner prescribed by 
this chapter, or with a view to the preference of one credi¬ 
tor to another, except in payment of its circulating notes, 
shall be utterly null and void; and no attachment, injunc¬ 
tion or execution, shall be issued against such association 
or its property before final judgment in any suit, action or 
proceeding, in any State, county, or municipal court.’’ 

Paragraph 9 of the bill does attempt to allege that 
42 the payment of $3000 on the 13th day of March, 1933 
was void, because it was made in contemplation of 
insolvency with a view to preventing the ratable application 
of said sum under § 5236, P. S’. (Tit. 12, § 194, U. S. C. A.), 
and with a view to the preference of Minnie Dixon Young 
to the other creditors of the bank, contrary to § 5242, B. S. 
(Tit. 12, § 91, U. S. C. A.). The answers of the defendants 
deny the allegations of this paragraph and the evidence 
fails to support it. 

Prior to the appointment of the Conservator, the Federal- 
American National Bank and Trust Company had com¬ 
mitted no act of insolvenev. The closing of the bank in 
obedience to the President’s Proclamation and its limited 
transactions pursuant to rules and regulations thereunder 
were not acts of insolvenev. Nor had this bank made anv 
transfers, assignments or payments in contemplation of in¬ 
solvency. As we have seen, its officers and directors had no 
knowledge of insolvency, and, although the January report 
of its examination had been in the hands of the Comptroller 
for approximately two months before the bank holiday, 
nothing was done by that officer to close the bank until the 
14th day of March, 1933. 

The payment by the Federal-American National Bank 
and Trust Companv of its own manager’s check on the 13th 
day of March, 1933 was not ‘‘made after the commission of 
an act of insolvency or in contemplation thereof,” with a 
view to prevent the ratable application of its assets as re¬ 
quired by § 5236, R. S. (Tit. 12, § 194, U. S. C. A.), or with 
a view to the preference of one creditor to another within 
the meaning of § 5242, R. S. (Tit. 12, § 91, IT. S. C. A.). 

The President’s Proclamation did not suspend, alter or 
repeal § 5242, R. S. (Tit. 12, § 91, U. S'. C. A.), nor did the 
Act of March 9th, 1933 undertake to do so. Conceding that 
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the payment was in violation of the Proclamation, 

43 and, therefore, unlawful, it was not made an act of 
insolvency. Unless the officers and directors knew or 

had reason to believe the bank was then insolvent, or that 
insolvency was imminent, it cannot be said that the pay¬ 
ment was made in contemplation of insolvency. It is most 
likely that other banks, members of the Washington D. C. 
Clearing House, made similar payments on March 13th, 
1933 in the honest belief that their direct obligations could 
- be paid without violating the President’s Proclamation. 

Another aspect of the bill is that the payment of its mana¬ 
ger ’s check bv the Federal-American National Bank and 
Trust Company on March 13th, 1933 was unlawful and void, 
and that the defendants not only knew that the payment was 
unlawful, but conspired to bring it about. 

The Act of March 9th, 1933 makes it an offense, punish¬ 
able by fine or imprisonment, for one who wilfully violates 
any of the provisions of Sub. b of § 5 of the Act of October 
6th, 1917, as amended, or of any license, order, rule or regu¬ 
lation issued thereunder. However, there is no provision 
of the Act of March 9th, 1933, declaring that any transac¬ 
tion in violation of the subdivision or contrary to any li¬ 
cense, order, rule or regulation issued thereunder shall be 
null and void. 

The charge of conspiracy found in the paragraphs of the 
bill is based upon the meeting of the Clearing House on 
March 13th, 1933, at which both banks here concerned were 
represented, when it was agreed that the payment by the 
banks of their ovm direct obligations was not a violation of 
the President’s Proclamation. This will be considered 
along with the contention that the payment being unlawful, 
because prohibited, a trust relationship arose, and, there¬ 
fore, the defendants hold the $3000 as trustee for the use 
and benefit of the depositors and creditors of the now de¬ 
funct bank. 

44 The payment of its manager’s check v 7 as a volun¬ 
tary payment by the Federal-American National 

Bank and Trust Company. It could have refused payment. 
There is no element of fraud or duress. The question of 
law involved in the making of such payment had been con¬ 
sidered at the meeting of the Clearing House, and it was 
there determined that payments of that character were 
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proper and lawful. The mistake, if any, was a mistake of 
law, and it was a mutual mistake because the defendant, 
Washington Loan and Trust Company, believed that it had 
the right to make the collection and accept the payment. 

With respect to the recovery of payments made under 
mistake of law, it is the general rule, supported by the great 
weight of authority, that “where one under a mistake of 
law, or in ignorance of law, but with full knowledge of all 
the facts, and in the absence of fraud, or improper conduct 
upon the part of the payee, voluntarily and without com¬ 
pulsion pays money on a demand not legally enforceable 
against him, he can not recover it back.” 48 C. J. § 312, p. 
755 et seq., and ca. ci.; Heckman v. Dawes, 56 App. D. C. 
213. This rule applies to a mutual mistake of law. Jacob¬ 
son v. Mohall Tel. Co., 34 N. D. 213, 221. 

Assuming that the plaintiff’s contention that the payment 
was a violation of the law is correct, then it follows that all 
parties to the transaction are equally guilty. Under such 
circumstances it is well settled that neither law nor equity 
will afford relief, but will leave such parties where it finds 
them. 13 C. J. § 440, p. 492 et seq.; In re German-American 
Imp. Co., 3 Fed. (2d) 572; Jameson v. Carpenter, 68 N. H. 
62; Clapp v. Hale, 112 Mass. 368; Trader’s Nat. Bank v. 
Steere, 165 Mass. 389, 392. Since the Federal-American 
National Bank and Trust Company could not recover back 
this payment, neither can the Receiver, as he acquires no 
greater rights, and on this theory of the bill, is not en- 
45 titled to relief. The payment extinguished the debt. 

The bill must be dismissed. 

0 R LUHRING 

Justice. 

April 10th, 1936. 


Decree 

• Filed April 20 1936 

******** 

This cause came on to be heard at this term upon the 
pleadings and evidence; and thereupon, after argument by 
counsel and consideration by the Court, and the Court hav¬ 
ing made its findings of fact and conclusions of law herein, 
it is this 20" day of April, 1936, 
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ADJUDGED, ORDERED AND DECREED, That the 
bill of complaint be and the same hereby is dismissed as to 
both defendants. 

By the Court: 

0 R LUHRING 
Justice. 


Exception and appeal noted in open court this 20" day of 
April, 1936, 


0 R LUHRING 


! Justice. 


Assignments of Error 

Filed Mav 12 1936 
%/ 

* * # # * # 

Now comes the plaintiff, Cary A. Hardee, Receiver of the 
Federal-American National Bank and Trust Company, a 
corporation, by his attorneys, Huston Thompson and Her¬ 
bert S. Ward, and assigns for review to the United 
46 States Court of Appeals of the District of Columbia, 
on appeal in the above-entitled cause, th$ following 
errors committed by the trial court. 

1. That the Court erred in finding and holding that de¬ 
fendant, Washington Loan and Trust Company* duly pre¬ 
sented the manager’s check in the amount of $3,000.00, here 
in controversy, to the Federal-American National Bank and 
Trust Company on March 13, 1933. 

2. That the court erred in not finding and holding that the 
defendant, Washington Loan and Trust Company, unlaw¬ 
fully presented the manager’s check of the Federal-Ameri¬ 
can National Bank and Trust Company, here in contro¬ 
versy, on March 13, 1933. 

3. That the court erred in finding and holding that the 
Federal-American National Bank and Trust Company was 
permitted by the regulations issued by the Secretary of the 
Treasury under the proclamation of the President to pay 
out and permit the withdrawal of currency for the purpose 
not specifically authorized by Treasury regulations. 

4. That the court erred in finding that the defendant, 
Washington Loan and Trust Company, was duly licensed 
or permitted by the Comptroller to perform its usual bank¬ 
ing functions on March 13,1933. 
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5. That the court erred in not finding that the Washing¬ 
ton Loan and Trust Company was permitted to open for the 
transaction of a regular banking business on the morning of 
March 14, under authority of the Secretary of the Treasury 
dated March 13, 1933, delivered after banking hours on the 
last mentioned date. 

6. That the court erred in admitting the testimonv of 
John Poole over the objection of plaintiff. 

7. That the court erred in overruling plaintiff’s motion 
to strike the testimonv of John Poole. 

8. That the court erred in finding and holding that there 
is no evidence that the officers and directors of the Federal- 

American National Bank and Trust Company had 
47 reason to believe that the bank was insolvent on 
March 13, 1933. 

9. That the court erred in not finding that the officers and 
directors of the Federal-American National Bank and 
Trust Company were disturbed over its financial condition 
on and prior to March 13, 1933. 

10. That the court erred in finding that the officers of 
the Federal-American National Bank and Trust Company 
had no knowledge that the bank was insolvent on and prior 
to March 13, 1933. 

11. That the court erred in not finding that the officers 
and directors of the Federal-American National Bank and 
Trust Company failed, neglected and refused to make the 
regular analysis and examination of the bank examiner’s 
report of January, 1933 to determine whether or not the 
bank was insolvent. 

12. That the court erred in not finding as a fact that the 
officers of the Federal-American National Bank and Trust 
Company failed and refused to investigate its affairs in the 
light of existing conditions to determine whether or not it 
was solvent. 

13. That the court erred in finding and holding that the 
primary reason for the President’s proclamation was to 
prevent hoarding. 

14. That the court erred in not finding and holding that 
one of the primary reasons for the bank holiday proclaimed 
by the President of the United States on March 6, was to 
protect the rights and interest of depositors and other cred¬ 
itors of the Federal-American National Bank and Trust 
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Company, and to prevent preference of one creditor over 
others. 

15. That the court erred in finding and holding that the 
proclamations of the President of the United States issued 
on March 6 and March 9, 1933 were not declarations of in¬ 
solvency of the Federal-American National Bank 

48 and Trust Company. i 

16. That the court erred in not finding and holding 
that the proclamations of the President of the United States 
issued on March 6, and March 9, 1933 did restrain the Fed¬ 
eral-American National Bank and Trust Company from 
doing business, thereby fixing the rights of its depositors 
and creditors since the bank never thereafter resumed nor¬ 
mal operations and a conservator was thereafter appointed. 

17. That the court erred in finding and holding that the 

President of the United States had no authoritv to declare 

*> 

any bank insolvent. 

18. That the court erred in not finding and holding that 
the Congress of the United States vested in the President 
of the United States authority to close the banks and em¬ 
powered the Comptroller of the Currency thereafter to in¬ 
vestigate and in appropriate cases to declare the closed 
banks to be insolvent effective as of the dates of closure. 

19. That the court erred in finding and holding that the 
condition of insolvencv of the Federal-American National 
Bank and Trust Company which existed on March 14, did 
not exist as a matter of fact on and prior to March 13, 1933. 

20. That the court erred in not finding and holding that 

the condition of insolvency of the Federal-American Na¬ 
tional Bank and Trust Company which existed on March 
14, 1933 existed as a matter of fact on and prior to March 
13, 1933. | 

21. That the court erred in finding and holding that the 
condition of insolvency of the Federal-American National 
Bank and Trust Company which existed on March 14, did 
not exist as a matter of law on March 13, 1933. 

22. That the court erred in not finding and holding that 
the condition of insolvency of the Federal-American Na¬ 
tional Bank and Trust Company which existed on March 14, 

existed as a matter of law on and prior to March 13, 

49 1933. 
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23. That the court erred in not finding and holding 
that the condition of insolvency of the Federal-American 
National Bank and Trust Company which existed on March 
14, also existed both as a matter of fact and as a matter of 
law on and prior to March 13, 1933. 

24. That the court erred in not finding and holding that 
the assets of the Federal-American National Bank and 
Trust Company belonged in equity and constituted a trust 
fund for the benefit of the creditors of that association at 
the close of business on March 3, 1933 and thereafter. 

25. That the court erred in finding and holding that the 
assets of the Federal-American National Bank and Trust 
Company did not become a trust fund for the benefit of 
creditors of that association until the appointment of a con¬ 
servator on March 14, 1933. 

26. That the court erred in finding and holding that the 
rights of creditors and depositors of the Federal-American 
National Bank and Trust Company had not become fixed 
prior to March 13, 1933 as effectively as though a receiver 
had been appointed prior to that date. 

27. That the court erred in finding and holding that the 
payment in question was not made after a declaration of 
insolvencv within the meaning of 12 USCA 91. 

28. That the court erred in finding and holding that the 
payment of the $3,000. manager’s check in question by the 
Federal-American National Bank and Trust Company was 
not made in contemplation of insolvency with a view to 
prefer one creditor over another. 

29. That the court erred in not finding and holding that 
the payment of the $3,000. manager’s check in controversy 
was null and void, being in violation of the President’s 

proclamations of March 6, and March 9, 1933. 

50 30. That the court erred in finding and holding 

that the payment of the $3,000. manager’s check in 
controversy was a payment made under mistake of law. 

31. That the court erred in finding and holding that the 
payment of $3,000. manager’s check in controversy even 
though it constituted a payment made under mistake of 
law cannot be recovered by the plaintiff receiver of the 
Federal-American National Bank and Trust Company who 
represents not only that bank but also its depositors and 
other creditors. 
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32. That the court erred in finding and holding that as¬ 
suming the payment was in violation of law, all parties to 
the transaction are accordingly guilty. 

33. That the court erred in not finding and holding that 
the payment being in violation of law, the depositors and 
other creditors of the Federal-American National Bank 
and Trust Company who were not parties to the transaction 
are not entitled through the plaintiff receiver to recover. 

34. That the court erred in finding and holding that the 
plaintiff receiver has no greater rights than would the bank 
itself were it to seek recovery on account of the transaction 
in controversy. 

35. That the court erred in not finding and holding that 
the rights of the receiver who represents the depositors and 
creditors of the Federal-American National Bank and 
Trust Company to recover the sum in controversy are in 
nowise affected by the unlawful action or payment made 
bv the officers of the Federal-American National Bank and 
Trust Company. 

36. That the court erred in entering the decree dismiss¬ 
ing the bill of complaint herein as to both defendants. 

37. That the court erred in not entering a decree against 
both defendants for the recovery of the amount 

51 claimed in the bill of complaint herein, with interest 
as claimed. 

HUSTON THROMPSON 
HERBERT S. WARD 

Attorneys for Plaintiff. 


District Court of the United States for the District of 

Columbia 

Tuesday, July 14, 1936 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring, presiding. 

# # * * * # # # # 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attorneys 
presents to the Court his Statement of Evidence taken at 
the trial of this cause, and prays that the same be signed 
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and made of record, nunc pro tunc, which is hereby accord¬ 
ingly done. 

0. R. LUHRING, 

Justice . 


Designation of Record 
Filed May 12 1936 

**##*#**# 

Comes now Cary A. Hardee, Receiver, plaintiff in the 
above-entitled cause, and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being sufficient for the determination of the questions 
raised on appeal, namely: 

1. Bill of complaint. 

2. Separate answer of defendant, Washing-ton Loan and 
Trust Company. 

3. Separate answer of defendant, Minnie Dixon Young. 

4. Memorandum of trial. 

5. Findings of fact and conclusions of law. 

6. Final decree. 

52 7. Assignment of errors. 

8. Statement of Evidence. 

9. This designation of the record. 

Note: This being an appeal by the United States no de¬ 
posit or securities for costs is required. 

HUSTON THOMPSON 
HERBERT S. WARD 

Attorneys for Plaintiff. 

Mailed 

Service of copy acknowledged 
12th day of May, 1936. 

W. H. DONOVAN 

Attorney for Washington Loan & Trust Company. 
JAMES COBB 

Attorney for Minnie Dixon Young 
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District Court of the United States 
for the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 52, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 57820 in Equity, wherein 
Cary A. Hardee, Receiver, Federal-American National 
Bank and Trust Company, a corporation, is Plaintiff and 
Washington Loan & Trust Company, a corporation and 
Minnie Dixon Young are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington in said District, this 4th day of August, 1 1936. 

CHARLES E STEWART, 
(Seal) Cleric. 

By CHAS B COFLIN, 

Assistant Clerk. 

i 

54 Endorsed: United States Court of Appeals 

for the District of Columbia 

Filed Aug 5-1936 

MONCURE BURKE 

Clerk 


In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity #57820 

Cary A. Hardee, Receiver, Federal-American National 
Bank & Trust Company, a corporation, Plaintiff, 

vs. 

Washington Loan & Trust Company, a corporation, et al, 

Defendants. 

Statement of Evidence 

At the hearing of this cause evidence in behalf of the 
respective parties, plaintiff and defendant-s, was offered 
and given as hereinafter stated: 
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William G. Brady was called as a witness for plaintiff, 
duly sworn, and testified as follows : 

Direct Examination by Mr. Ward. 

Witness is now employed as paying and receiving teller 
with the Hamilton National Bank. In March of 1933 he 
was employed by the Federal-American National Bank and 
Trust Company, 20th & Pennsylvania Avenue branch, as 
savings teller, and issued New York drafts and managers’ 
checks. Witness identified the savings account of Joseph 
E. and Minnie Dixon Young No. 4965, which was a ledger 
card showing deposits and withdrawals, Plaintiff’s Exhibit 
No. 1. This was a joint account subject to the order of 
either. The signature card of Joseph E. and Minnie Dixon 
Young was admitted without objection as plaintiff’s Exhibit 
No. 2. 

On March 3, 1933, defendant, Minnie Dixon Young, with¬ 
drew $3,000. from this account, leaving a balance of $604.64. 
On that date Mrs. Young presented a withdrawal slip, Plain¬ 
tiff’s Exhibit No. 3, for $3,000., which Mr. Brady offered to 
her in currency, but which Mrs. Young refused and 
55 asked for a cashier’s or manager’s check. Where¬ 
upon witness replaced money in the cash till with 
other funds and made out a manager’s check, introduced as 
Plaintiff’s Exhibit No. 4, payable to her order in the sum 
of $3,000. Witness entered the check in the check register 
made a credit ticket describing same and sent it to the gen¬ 
eral ledger bookkeeper in usual course, and general ledger 
bookkeeper entered it as a liability of the bank on March 
3, 1933. The manager’s check delivered to Mrs. Young was 
paid on March 13, 1933 to a runner of the Washington Loan 
and Trust Company. The check at that time was endorsed 
by the Washington Loan and Trust Company by Ralph 
Endicott, Assistant Treasurer. Witness identified and 
there was admitted in evidence Plaintiff’s Exhibit No. 5, a 
photostat of the general ledger sheet showing the trans¬ 
actions on March 3 and March 13, 1933. With this ledger 
sheet before him witness testified the total posted liability 
on March 3,1933 was $4,026.42, which included the $3,000.00 
item. On March 13, 1933 a debit entry of the payment of 
check No. 1710 for $3,000. was made indicating payment of 
manager’s check on that date. 
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Cross Examination bv Mr. Keefer. : 

%/ 

The transaction on March 3, 1933 was unusual, in that 
Mrs. Young refused cash and asked for a cashier’s check. 
Otherwise there was nothing unusual about it. The bank 
was paying money to depositors on March 3, 1933. Wit¬ 
ness could not say whether cashier’s check was presented 
for payment before March 13, 1933. The manager’s check 
was paid by Mr. Schooley, the paying teller, on March 13, 
1933. Mr. Schooley called someone at the main office for 
instructions before paying the check. 

Q. You do know that he had authority from the proper 
official of the Federal American Bank to pay that check? 
A. Yes, sir. 

Cross Examination by Mr. Cobb 

Witness testified he had known Mrs. Young as a depos¬ 
itor in the bank for two or three years prior to the 
56 transaction. That she had a very good deposit in 
her name first and later when she married she added 
her husband’s name to the account making it a joint ac¬ 
count. That there is no difference between a cashier’s 
check and a manager’s check. Witness did not suggest to 
Mrs. Young that she take a cashier’s check and not carry 
this large amount of money through the streets.! That the 
check was issued in the regular course of business. 

Kedirect Examination by Mr. Ward 

Witness testified that there was no segregation of money 
put aside in any one particular place to cover the amount 
of the checks listed on the Cashier’s Check Control Ac¬ 
count, (Plaintiff’s Exhibit No. 5) and in answer to a ques¬ 
tion by the Court witness testified that banking practice 
does not require such segregation; that when certified 
checks and cashier’s checks are issued they become a liabil¬ 
ity of the bank and are paid out of the cash on hand. 

Witness excused. 

Letter of the Comptroller of the Currency dated April 
2, 1934, addressed to the Washington Loan and Trust Com¬ 
pany, demanding a refund of $3,000. was offered in evidence 
by plaintiff and without objection was admitted as Plain¬ 
tiff’s Exhibit No. 6. Authorization under which Washing- 
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ton Loan and Trust Company reopened, dated March 13, 
1933, and under which the Washington Loan and Trust 
Company resumed normal banking operations was offered 
in evidence and without objection was admitted as Plain¬ 
tiff’s Exhibit No. 7. 

Whereupon plaintiff rested. 

Defendants each moved to dismiss the bill of complaint. 
Motion overruled. Exception noted. 

Whereupon defendants to sustain the issues, on 
57 their part joined, proceeded as follows: 

Defendant, Minnie Dixon Young’s savings bank 
book issued by the Washington Loan and Trust Company 
in opening a savings account with the defendant, admitted 
in evidence without objection as Defendant Bank Exhibit A. 

The minutes of the Washington Clearing House meeting 
of March 13, 1933, admitted in evidence as Defendant’s Ex¬ 
hibit B. 

A photostatic copy of deposit slip of Minnie Dixon Young 
in the Washington Loan and Trust Company, dated March 
3, 1933, admitted as Defendant’s Exhibit C. 

Deposit slip of Minnie Dixon Young in the Washington 
Loan and Trust Company, dated March 14, 1933, admitted 
as Defendant’s Exhibit D. 

John Poole, was called as a witness for the defendant, 
and being duly sworn, testified as follows: 

Direct Examination bv Mr. Donovan 

Witness testified that on March 13, 1933 he was and since 
its organization had been the President of the Federal- 
American National Bank and Trust Company, a period of 
more than twenty years. Witness was in touch with the 
various divisions of the bank, its officers and affairs. That 
the bank was not licensed by the Comptroller of the Cur¬ 
rency to reopen for its ordinary operations on March 14, 
1933 following the proclamation for a national banking holi¬ 
day. Over plaintiff’s objection and exception noted, the 
Court permitted witness to testify that March 14tli was the 
day on which all banks in the clearing house cities of the 
country that were to be opened would open for normal re¬ 
sumption of business. That he had no knowledge whatever 
and not the slightest intimation that the bank was not going 
to be licensed to reopen on that day until ten or fifteen 
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minutes after 9:00 o’clock on the night of March 13, 1933, 
when he learned to his surprise and amazement that his 
bank had not so far been approved; that he received his 
first intimation that the bank might not be permitted 
58 to reopen from the Comptroller’s Office at that time, 
and that was the first information he had from any 
source. That thereafter he had a conference at the Trea¬ 
sury Department, and it was not until about 1:00 o’clock on 
the morning of the 14th that he received final information. 
That so far as he knew he had as much right to believe that 
his bank would be reopened as any bank had to believe that 
it would be reopened, “and we prepared ourselves for that 
opening in various ways because of the confident expecta¬ 
tion of getting our license” and this was right up to 9:00 
o’clock or shortly thereafter on the night of March 13th. 
That up to that time it was his feeling and that of the offi¬ 
cers and directors of the bank that it would fully reopen 
after the termination of the bank holiday, and he had no 
thought or intimation at all from any source that there was 
any question about them. That during the period from 
March 3 to March 14, 1933, having heard that some institu¬ 
tions had been called to the Treasury Department for the 
purpose of being told what the Department thought they 
ought to do to get themselves in right shape to safely re¬ 
sume business if they were licensed to resume, he put him¬ 
self on inquiry at the Department and also the Federal Re¬ 
serve Board at Richmond, and advised them that he in¬ 
tended to come to Richmond to make certain what they con¬ 
sidered the bank’s cash position would have to be in order 
to safelv resume business, and was told that there was no 
necessity of his coming to Richmond about it. Witness 
further testified that when the Maryland Bank Holiday was 
declared on February 24,1933, naturally the banks of Wash¬ 
ington, being on the border line, were anxious about it, and 
felt that they might expect trouble here. That the Clearing 
House Committee sought to interview people and pass upon 
their views and recommendations about what ought to be 
done to have themselves in the strongest possible position 
to meet any uneasiness that might develop in Washington. 
That they called in a number of bankers including himself. 
He further testified that his bank owed no one a cent. That 
they were under no obligation, no indebtedness to 
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59 the Federal Reserve Bank or any correspondent 
bank, or in any other manner except their obligations 

to depositors. That they arranged to borrow money but 
were not among the first banks to borrow from the Recon¬ 
struction Finance Corporation. That they kept open until 
March 3 (which was the last business day before the begin¬ 
ning of the bank holiday) and functioned normally except 
for the fact that many people came to get their money but 
that they were doing business without any attempt to get 
on a restricted basis, as some of the banks which are now 
open were then on. That his bank met every single obliga¬ 
tion and that it did not seem to him that anvone could have 

•/ 

any semblance of an idea that they were insolvent. 'Wit¬ 
ness testified that during the banking holiday the bank did 
not receive deposits, and did not honor checks, but per¬ 
mitted withdrawals for emergency purposes in very small 
amounts of $5.00, $10.00 and $25.00, cashed pay rolls that 
met the test of the President’s proclamation, collected notes 
wiiere people were ready and willing to pay, made other 
collections of items already in the bank so far as they could 
be collected during that period, continued safe deposit busi¬ 
ness and carried on the functions of the trust department. 
Over objection, exception noted, witness testified that the 
bank under permission accepted segregated deposits after 
March 14, 1933, aggregating more than 1500 new accounts, 
approximately $10,000,000. of deposits. 

Motion to strike the answer overruled, exception noted. 

Counsel having finished the direct examination of the 
witness plaintiff moved to strike the testimony of the wit¬ 
ness. Motion overruled, and exception noted. 

60 Cross Examination by Mr. Ward 

By Mr. Ward: 

Q. Mr. Poole, your bank w r as examined by the bank exam¬ 
iner in January of 1933, wasn’t it? A. It was. 

Q. You did not have any discussion or conference with 
the officers of your bank as to its solvency or insolvency 
based on that examiner’s report until after your appoint¬ 
ment as conservator? A. I think that is incorrect, Mr. 
Ward. The report of that examination v'as received, ad¬ 
dressed to the board, at the bank on the day that the bank- 
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ing holiday was declared, which I think I testified before 
was February 24, 1933. Your question was whether or not 
I discussed that report with my officer after this date and 
prior to my appointment as conservator? 

Q. Yes. A. I did undoubtedly because it wa$ an indica¬ 
tion to us— l 

Q. Do vou have anv definite memory on that? 

By Mr. Keefer: Let him finish the answer. 

A. (Continued) It was an indication to us of the most 
recent examination that had been made in Washington. 

Q. I asked one question, and not a half a dozen, Mr. 
Poole, I want one question answered. When did you dis¬ 
cuss that report with the officers of your bank? ; A. I could 
not tell vou without reference to the minutes of the board 
or executive committee or something on that. 

Q. As a matter of fact you received that report on the 
28th day of February; does that refresh your memory? 
A. I think it was not on the 28th of Februarv. I think I 
fix the time, Mr. Ward, by the day,—and I may be wrong, 
I am just talking from recollection and not records, but I 
think I fix it by the day the Clearing House Committee, not 
the association, called me into a conference with the com¬ 
mittee in the board room of the Second National Bank to 
speak about the seriousness of the action which the Gov¬ 
ernor of Maryland had just taken in declaring the Mary¬ 
land holiday, and they prefaced their remarks by telling 
me they were calling all of the banks into conference, and 
urged the necessity of— 

Q. Now, Mr. Poole, I have asked this question, between 
the 6th day of March and the 14th day of March, that is, 
during the time your bank was closed by the Presidential 
proclamation, and before your appointment as conservator, 
did you call the officers of your bank together and go over 
this report? A. I misunderstood your question. 

Q. Then please answer the question. A. I thought 
61 you said from the time I received this report. 

Q. Please answer the question. A. I could not tell 
you without reference to the papers on file in the Federal 
American National Bank & Trust Company, its board min¬ 
utes, or other memorandum that may be attached to the 
report itself. Of course, I have no access to that. 
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Q. Now, you do not know whether you did or not, but 
vou think that sometime between the time you received the 
report, and the time you were appointed as conservator, 
you did discuss this report with the officers of your bank? 
A. Mr. Ward, I am certain I discussed it with my entire 
board, which includes some of the officers sitting in as mem¬ 
bers of the board during the period between its receipt at 
the bank, and whatever date it is you are asking me about, 
whether it is the 6th or the 13th or the 14th. I do not mean 
to be captious about it, for I kept my board in session all 
night to show them what the examiner thought about our 
bank. 

Q. If you discussed it with them at all, the records of 
vour board of directors or your executive committee, as vou 
state, will show that? A. If it was a matter brought before 
the board for any official action, of course it will show there. 
If it was not officially acted upon, it was not necessarily 
reported in the minutes. 

Q. Would you consider under the circumstances that con¬ 
fronted you at that time, Mr. Poole, that the statements of 
the bank examiner of your assets and liabilities, in view of 
the closing of the Maryland banks, and the excitement in 
the Clearing House Committee, was a matter sufficiently 
unimportant not to be acted upon, is that thinkable? A. I 
did not say that it was not officially acted upon. 

Q. I am asking you if it was thinkable that it might be. 
A. I do not know what action officially could be taken. The 
report showed the examiner’s estimate of our sound con¬ 
dition and net worth over all liabilities of more than $2,- 
700,000, one of the largest net worths of any bank in Wash¬ 
ington. 

Q. What action did you take upon receipt of that report 
in conjunction with the officers of your bank to determine 
the various items listed on that report? A. I do not 
62 think we had much time to determine upon the facts, 
or the items listed in that report. We were up day 
and night. We stayed up all night until two or three o’clock, 
or five o’clock in the morning. 

Q. When did you read this report first? A. This report 
was of 50, or 75, or 100 pages. I do not think I had a chance 
to read it in full the day of its receipt. 
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Q. Now, you are not answering the question. Did you 
ever read it? A. Yes. 

Q. When? A. I could not tell you that. i 

Q. Did you read it before you were appointed conserva¬ 
tor ? A. Undoubtedly. 

Q. Well, did you? A. Yes, I would say I did undoubtedly 
read it before. 

Q. When? A. Between the time of its receipt and the 
time I was appointed conservator. 

Q. Did you do that before the 13th of March? A. I was 
appointed conservator on the 14th of March— 

Mr. Keefer: He has asked the same question three times. 

The Court: This is cross examination. He is fixing the 
time. He wants to know specifically the day that he did 
read it. 

The Witness: I think I read the essence of that report 
within an hour of the time it was received, Mr. Ward, which 
was all summarized on the back end of the report. 

By Mr. Ward: 

Q. When you say you read the essence of it you mean 
you read the summary? A. Yes, sir. 

Q. Did you at any time read the details which made up 
that report until after you were appointed conservator? 
A. I think I read every page of that report. 

Q. When? A. As to when I read every page, I could not 
tell you because those pages— 

The Court: You have answered the question. 

The Witness: That contained a complete list of 
63 every real estate note in the bank, containing those 
on which there had not been a default. 

The Court: You have answered the question. There is 
no use volunteering anything. 

Bv Mr. Ward: 

Q. Did you refer that to any other officer of the bank to 
read it and report on the details concerning it? A. I do 
not recall having done so, Mr. Ward. 

Q. Did any other officer of the bank see that report when 
it came in? A. I do not know whether they saw it the day 
it came in, but I was in the habit of discussing these reports 
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with Mr. Lyddane and Mr. Waller, senior executives of the 
bank. I could not say positively when I showed it to them, 
either one or both of them. 

Q. Now, did you at the time you read the summary of the 
report know the contents, or know what the itemization was 
of the various assets listed in that summary ? A. I think so. 

Q. Did you regard that report as an important thing* in 
connection with your banking operations? A. I always 
considered this— 

Q. The answer is very simple, yes or no. A. Will you 
state it again, please? 

(Thereupon the reporter read the pending question.) 

A. Yes, I regarded it as an important thing in connection 
with our banking operations. 

Q. That report was made, Mr. Poole, during the month 
of January, at which time your bank was an open and func¬ 
tioning bank? A. Yes. 

Q. And that time it was paying all demands against it? 
A. We did, right straight through. 

Q. And that report came to you shortly before the Presi¬ 
dential holidav was declared? A. Yes. 

ms 

Q. And after the Michigan banks had been closed and 
after the Maryland banks had been closed, or about the 
time the Maryland banks were closed? A. I think it 
64 was on the dav the Maryland banks were closed. 

Q. And you had that report in your bank during 
the time and at the time you made this trip to Pichmond 
which you spoke about? A. I did not make a trip to Bich- 
mond, Mr. Ward. I told you that I had contemplated mak¬ 
ing a trip to Bichmond but that I had been advised it would 
not be necessarv to come. 

ms 

Q. You were advised by whom that it would not be nec¬ 
essary to come? A. By Mr. Couzee, the Manager of the 
Federal Beserve Bank. 

Q. And then you had talked to him about conditions in 
your bank? A. I had not. 

Q. Then, how did he come to advise you on that score? 
A. Whatever he knew, I do not know. He did not advise 
me; he just told me he thought it would not be necessary. 

Q. Mr. Poole, how did he come to tell you that? A. I 
called up to find out, to suggest to him I might have a con- 
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ference there, to talk about any arrangements that might 
subsequently be presented to us as needed from his stand¬ 
point or the standpoint of the authorities there in the Fed¬ 
eral Reserve Bank. 

Q. You called him and he said there was no necessity for 
that? A. Yes. 

Q. Why did you call him if you were entirely comfortable 
about the condition of the bank? A. I wanted to make it 
doubly sure that no question would come up at the last 
hour. 

Q. Before you made that call had you analyzed the bank 
statement? A. The bank statement? 

Q. The bank statement of the Examiner. 

The Court: You mean the Examiner’s report? 

Mr. Ward: Yes. 

The Witness: Yes. 

Bv Mr. Ward: : 

Q. You had analyzed every item in that statement at that 
time? A. I would not sav that I had analvzed everv 
65 item in it at that time. There are a lot of little items 
that get into a statement of that sort, five dollar 
items or ten dollar items. 

Q. Had you analyzed the summary of it? A. Yes. 

Q. Had vou analvzed it in the light of vour then condi- 
tion as a closed bank? A. We were not then closed, Mr. 
Ward. I 

Q. You were closed under the Presidential proclamation, 
I think? A. I misunderstood vou. 

Mr. Donovan: That is an improper question. It has 
nothing to do with insolvency. 

Mr. Ward: Will you read the question? 

(The pending question was read by the Reporter.) 

Mr. Ward: I submit it is entirely proper question, your 
Honor, and does not contemplate insolvency. 

The Court: I will let him answer. 

Mr. Donovan: With that explanation I have no objec¬ 
tion. 

The Witness: What is the question ? 

(The question was read by the Reporter.) 
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The Witness: I was familiar with the summary at the 
time and I did not agree with the findings of the Examiner 
and some of the things reported in that examination. 

Bv Mr. Ward: 

Q. Mr. Poole, I find here an item which was in the Exam¬ 
iner’s report headed ‘‘Other Bonds and Securities, $1,427,- 
046.88”; do vou have a recollection of some such account 
as that carried bv vour bank? A. We had a large bond 
account. I do not recall just what it was. 

Q. And when you gave consideration to this statement, 
if you did give, did you know upon what basis that entry 
was made or what valuation those items were priced at in 
vour accounts? A. I think all of the Government bonds 
were being listed by the Examiners in all banks at that time 
at par or thereabouts, whatever they were carrying them at. 

Q. I am not talking about only Government bonds, but 
the entire bond issue. A. I think the other bonds 
66 were carried—I think there were some instructions 
to the examiner— 

Q. I am just asking if you know how they were carried. 
A. No sir, I do not. 

Q. Do you know whether or not they were carried at the 
book value? A. Do you mean in our statement? 

Q. Yes. A. Yes, they were. 

Q. They were carried at book value and not at market 
value? A. Thev were always carried at book value until 
they were reduced by any charge-off that might be made. 
Thev had to be carried at book value. 

V 

Q. Then, if you had considered that item on the 6th of 
March being carried at book value of these particular bonds 
vou would have realized that there was a difference between 
the book value and the market value of those bonds at that 
time, would vou not? A. Yes. 

7 v 

Q. And you would have realized that difference was a 
depreciation? A. That is right. It was a depreciation 
from the standpoint of the then market quotation for them, 
but not necessarily depreciation in their sound value. 

Q. Would you say there was a depreciation in their value 
for the purposes of liquidation? A. If they were then be¬ 
ing liquidated, yes. 
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Q. Now, I find an item of prepaid expenses, $43,260.23— 

The Court: What are you reading? 

Mr. Ward: I am reading from the report which he says 
he considered during this period of time. 

(There was a brief discussion between the Court and 
counsel as to the necessity of going through the items in 
detail, following which the Court permitted counsel to pro¬ 
ceed.) 

By Mr. Ward: 

Q. This item of prepaid expense, approximately $43,000, 
Mr. Poole, do you know what is included in that money? 
A. No, sir. 

Q. And it is carried as an asset. Yet you do not know 
whether it was an asset or not? A. It was regarded 
67 as a perfectly good asset. That is probably a matter 
of the method of bookkeeping. 

j 

The Court: What is it, depreciation? 

The Witness: Prepaid expenses. Many thing are pre¬ 
paid. : 

The Court: Oh, yes, prepaid. 

Bv Mr. Ward: 

Q. You did not stop to consider whether thgt was an 
asset of a going bank but not an asset of a closed bank, did 
vou ? 

* J 

(The point being made by counsel for defendants that 
the bank was not closed at the time the report was made, 
but was a going bank and the Court indicating that that 
was his understanding and that there was no contention 
that it was closed at that time, the Court permitted counsel 
to proceed with his cross-examination.) 

A. The Witness: I cannot tell what passed through my 
mind at that time. I had the report of the examination of 
a going bank, which report would give me the then opinion 
of the bank and which showed our capital of $2,000,000 was 
intact, and according to the national bank examiner’s opin¬ 
ion there was $700,000. of surplus. 

Q. And that was the report made in January, when you 
were a going bank? A. That is right. 
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Q. And yon had in your hands before you, between or 
during the period March 6th to March 14th, when you were 
a closed bank? A. Yes, I had it in my possession, or the 
possession of the bank. 

Q. Yow, let us take an item of loans and discounts. Do 
you know what was included in that item of $10,292,378.46? 

(At this point it appearing that the paper from which 
counsel was cross-examining the witness was not the report 
of the Bank Examiners but a memorandum of some figures 
purporting to have been taken from the report for the pur¬ 
pose of such cross-examination, counsel for the defendant 
Trust Company inquired whether the Examiner’s Report 
was in the possession of the plaintiff Receiver and could 
be produced, to which counsel for plaintiff replied that it 
was in the possession of the Receiver and that he thought 
he could produce it in the morning. After some further 
discussion, as to the permissibility of cross-examining the 
witness from the memorandum if the report was to be avail¬ 
able, plaintiff’s counsel was permitted to proceed.) 

Bv Mr. Ward: 

Q. Referring to the item of loans and discounts, Mr. 
Poole, did vou give consideration to that item as to re- 
appraising it in the light of your then situation as a closed 
bank and what you could realize from the immediate liqui¬ 
dation of those claims during the period March 6th to 
March 14th? A. Prior to that, because we did use 
68 those items, or some of them, as security for a Re¬ 
construction Finance Corporation loan prior to 
March 6th. 

Q. What was the amount of that loan? A. I think there 
were two or three advances, totaling about $2,500,000. 

Q. Wien was that loan made? A. I think it was made— 
the last amount was perhaps on the first or second day of 
March, the last advance to us. That was while the bank 
was open. 

Q. When your bank was transacting business on the 3rd 
day of March you were indebted to the Federal Reserve 
Bank in an amount in excess of $2,000,000? A. To the 
R, F. C. 

Q. To the Reconstruction Finance Corporation? A. Yes, 
sir. 
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Q. Now, however, I take from your answer that you did 
not, between March 6tli and March 14th, make a reappraisal 
of that item of loans and discounts to determine how much 
of it could be realized on by liquidation at that time ? 

The witness: I do not think I was confronted with a liqui¬ 
dating situation, Mr. Ward. 

By Mr. Ward: 

Q. The answer to my question is you did not do it? 
A. Not from the standpoint of liquidating, no, sir. 

Q. The next question is this: We have an item here of 
banking houses, $1,634,127.57; do you know what that fig¬ 
ure was based upon, what valuation? A. That was based 
upon the cost of land and buildings. The land and build¬ 
ings that we had, plus the land and buildings that came to 
us in the consolidation with the Merchants Bank & Trust 
Company, November 1, 1930. 

Q. That was the cost figures? A. Yes. 

Q. Did you make any reappraisal of those figures to de¬ 
termine their then value at that time? A. I did. 

(Objection was thereupon made by counsel for the de¬ 
fendant, Minnie Dixon Young to the further cross-examina¬ 
tion of the witness except from the report itself on the 
ground that the condition of a bank cannot be determined 
except from an examination of the whole report, and that 
an examination of the witness as to certain items taken 
from the report here and there and his recollection as to 
what, if anything, he did with respect to them,: would de¬ 
termine nothing. The Court overruled the objection, al¬ 
lowed an exception, and permitted the cross-eiamination 
to proceed, the Court stating that counsel for plaintiff had 
agreed to produce the report and defendants would have 
the right to use it on redirect examination.) 

69 (The question was read by the Reporter.) 

The Witness: I think you were speaking of real estate, 
Mr. Ward? 

Mr. Ward: Yes. 

The Witness: We had other properties appraised, as 1 
recall, in the month of March, 1933. The original appraisals 
were left in the hands of the Federal American National 
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Bank & Trust Company, and when I surrendered them to 
Governor Hardee as receiver— 

Bv Mr. Ward: 

Q. Your answer is “yes”? A. I want to answer further, 
if I may. You put me on a sort of a hot spot once in a 
while. Mv recollection, and you can verifv it, is that the 
building at 14th and G, without counting vaults or counters, 
was nearly as much in the appraisal of March, 1933 as every 
penny we carry them for, and the appraisers were the men 
who were doing the work for the Reconstruction Finance 
Corporation and they are regarded and accepted as au¬ 
thorities by them— 

Q. Who made the appraisal? A. Mr. William M. Beall 
and H. L. Rust, Sr. They explained the basis— 

Q. Did they make the appraisal on your instructions or 
the instructions of some one else? A. On the bank’s in¬ 
structions. 

Q. Do you remember whether the appraisal of the prop¬ 
erty was greater or less than the amount carried as an 
asset on your books? A. The appraisal was made— 

Q. I just asked you that question, Mr. Poole,— A. It 
was made on the basis of the land and buildings— 

Mr. Donovan: Just answer, Mr. Poole, and then explain 
your answer— 

Mr. Ward: No, let him answer mv wav. 

The Court: I think he has a right to explain. 

Mr. Ward: I want him to answer first. 

By Mr. Ward: 

Q. Was the total of the appraisal greater or less than the 
asset carried on the books? A. The total which he 
70 appraised was greater than the asset carried on the 
books, but I tried to explain to you— 

Q. Very well; you have answered the question. With 
regard to the furniture and fixtures, you recall you had an 
item of $139,281.83 in furniture and fixtures; did you make 
any appraisal of that during that period of time to deter¬ 
mine whether they were worth that much to a closed bank ? 
A. Not at that time, but perhaps we were the only bank in 
the District— 




; 

CARY A. HARDEE VS. WASH. LOAN & TRUST CO. £T AL. 61 

Q. You have answered the question, Mr. Poole. You 
have another item of “Other Real Estate”; what does that 
cover? A. That covers any real estate owned by the bank 
and not occupied by it for its home or branch banking pur¬ 
poses. 

Q. Did you make an examination to see if the value of 
that in the light of its liquidating value to a closed bank— 
A. No, this was a going concern. 

Q. Did you make any examination of it in the; light of a 
going concern to determine whether the land carried on the 
bank examiner’s report was greater than shown on the re¬ 
port? A. I do not know what the bank examiners found 
about the other real estate. That included real estate not 
used by the bank for the purpose of its own business. 

Q. Did you assign any officers of the bank to make an 
examination along the lines that I have suggested in inter¬ 
rogating you? A. No, sir. I met personally with certain 
examiners of the Department and representatives of the 
R. F. C., and I sat with them, and other officers of the bank 
sat with them, but I assigned no one to that particular work. 

Q. Now, Mr. Poole, you stated that during the period be¬ 
tween March 6th and March 14tli you did not honor checks 
presented to the bank? A. We did not. 

Q. You did not? A. No. 1 

Q. And there were occasions when you did permit emer- 
gencv withdrawals? A. A few of them. 

Q. Now, as a matter of fact, if someone asked for an 
emergencv withdrawal and you thought the amount was in 
excess of their needs, you did not give them all they asked 
for, but you cut it down to what you thought they needed? 
A. We would not give them all of the amount if we thought 
it was excessive. 

Q. And there were cases in which— A. I think 
71 there were no cases, because I think the whole thing 
totaled less than $300. 

Q. That applied to the condition before March 13th? 
A. That is right. 

Q. Of course, your transactions after March 14th, when 
you accepted segregated deposits, were under the specific 
authority conferred upon you by the Comptroller of the 
Currency to do that; is that not right? A. That is right. 

Q. Mr. Poole, did you ever after March 14 go over this 
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report of the bank examiner to determine what your real 
condition was at the time the bank closed? 

(The Court sustained objection by defendants to the 
above question. Exception noted.) 

Bv Mr. Ward: 

Q. Am I correct, Mr. Poole, that no officers of this bank, 
as far as you know, during the period from March 6th to 
March 14th, 1933, made an examination of this report of 
the bank examiner in January to determine what the actual 
status of your bank was on the 6th of March, 1933 ? A. No 
officer made a studv of that report between the 6th and the 
14th. 

Q. A study or detailed analysis of it? A. I do not think 
anybody did. I have answered the question in different 
ways; that it had been submitted to our board— 

Q. Your answer is that so far as you know no officer did 
make such an analysis or study? A. Between the 6th and 
14th— 

Q. Let me change that to the 3rd of March, 1933 in both 
cases. A. I examined the report, Mr. Ward, and I believe, 
trusting solely to memory now, that other officers of the 
bank also must have examined the report in that time. 

Q. But you did not detail them to do it? A. No. 

Q. Did they make a report of their examination? A. X T ot 
that I recall; they may have. 

Q. You presume they did but you do not absolutely know 
it? A. It was my custom to take that responsibility 
72 largely into my own hands and not delegate it, but 
to associate others with me on it, as I felt there was 
need and opportunity for it. 

Q. Did you make a report to the board? A. On what? 

Q. On this bank examiner’s report or any changed con¬ 
ditions in connection with it during that period of time? 
A. The board was advised as to the report itself. 

Q. Did you make a report to the board, or did you not? 
A. I must appeal to the Court and say that I am entitled 
to have from you a more specific question than that. 

The Court: You can answer “yes” or “no” and then 
explain. 

The Witness: I had already testified that I had— 
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Mr. Ward: I am going to ask for a “yes” or “no” an¬ 
swer. 

The Court: I will hear the witness. 

The Witness: I advised my board on the receipt of the 
report as to the essential features of that report. To what 
extent in detail we examined that report at the time of that 
meeting, I do not know. My recollection is it was on the 
28th of February or first of March when we had our major 
meeting in connection with these things, and our board 
stayed in session until 5 o’clock in the morning. The rec¬ 
ords will show that so you do not have to depend upon a 
recollection of mine. 

The Court: Then you had the report before you; you 
did not make any individual report to the board?; 

The Witness: I of course, had no chance to survey it as 
we customarily did. It was our custom, as the minutes will 
show, that at the earliest possible convenience the executive 
committee, after the reports have been received, that every 
item of the report was recorded in the minutes and any ac¬ 
tion rquired by the executive committee was entered in the 
minutes and a copy forwarded to the Comptroller of the 
Currency. 

By Mr. Ward: I 

Q. Did any other officer of the bank make a report to you 
on this? A. No other officer of the bank, so far as I know— 

Q. Can you answer “yes” or “no”? A. No, so far as I 
know. 

Q. Now, as I understand your testimony at the 
73 present time, Mr. Poole, it was before the first of 
March or about the first of March that this bank ex¬ 
aminer’s report was submitted to the board by you; is that 
correct ? A. I think it was on the 28th of February or first 
of March that it was submitted to the board by me. 

Q. Now, then, between the 3rd of March and the 14th of 
March it was never resubmitted to the board or discussed 
by them with you or anyone else ? A. At every meeting we 
have we discuss some phase of our problems. 

Q. Did you discuss with the board the question of the 
deterioration of the assets in view of the changed condition 
of the bank as between the date of the report and the date 
of the meeting? A. I could not tell you, Mr. Ward, whether 
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we discussed the matter of the deterioration of assets or 
not. We were all concerned— 

Q. Just a moment. Your answer is you do not remem¬ 
ber; is that correct? A. I do not believe I did discuss it 
with them. 

Q. All right. If you had discussed it with them there 
would be some record of it in the minutes of the board, 
would there not ? A. Not necessarily. If action was taken, 
there would be. 

Q. However, you would remember if you had discussed it 
with them ? A. I think I would. 

Mr. Ward: That is all 
74 Redirect by Mr. Keefer 

Witness had a loan from the Reconstruction Finance Cor¬ 
poration. 

“Q. And that loan was secured to their satisfaction? 

A. I never knew. It was secured bv collateral of their own 

* 

choosing. 

Q. That is, they got your collateral for the loan? A. Yes, 
they picked their own collateral out. 

Q. The collateral belonged to the Federal-American Na¬ 
tional Bank? A. That is right.’’ 

That prior to the Examiner’s Report received in Febru¬ 
ary, 1933 the bank had received an average of two reports 
a vear. That in some vears tliev received onlv one. That 

* V * * 

it was witness’ custom to take them to the Board of Direc¬ 
tors at the first regular meeting, the report being addressed 
to the Board, and to read it to them in detail and refer it 
to the Executive Committee. The executive committee 
would have the officers get out the liability cards and credit 
files relating to unsecured loans and review those cases 
and report their action to the board. Their findings in 
respect to every item in the report were reported to the 
board. 

“Q. Is that done in regular meeting or special board 
meeting? A. Regular. 

Q. How often do you have board meetings? A. How 
long? 

Q. How often? A. We changed that, Mr. Keefer. We 
did not keep up one policy all of the time. We had board 
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meetings for a period, I cannot recall now, weekly, semi¬ 
monthly and monthly. 

Q. When you received this report in February, 1933 it 
was the last report you had received concerning the condi¬ 
tion of the bank? A. Yes, sir. 

Q. What if any action did you take concerning that 
75 report that was different from any action you had 
taken concerning any other report ? 

Mr. Ward: I object on the ground that has been gone 
over before. 

The Court: He told what action he took. I do not think 
he need tell any more about it. I think he has answered 
the question. 

By Mr. Keefer: 

Q. As I understood from your cross examination you 
gave this report to the board and also forwarded a copy 
of it along about the first of March? A. No, I think there 
was a special meeting because of emergency we were in, 
with respect to the question as to whether or not we would 
borrow money, and if so how much and how, and to get the 
necessary authorities to borrow it. 

Q. Was there anything unusual about the report that 
made you feel as though you should call it to the attention 
of the board, Mr. Poole? 

Mr. Ward: I object, if the Court please. 

The Court: He said he treated that report the same as 
any other report, that he presented it to the board. You 
did not do it because it was unusual, did you? 

The Witness: No, sir. 

Mr. Keefer: That is all.” 

Redirect Examination by Mr. Cobb 

Money paid out during the bank holiday, not over $300.00, 
was in consonance with the order of the Comptroller, allow¬ 
ing witness bank and other banks that privilege. That a 
copy of the Bank Examiner’s report goes to the; bank, the 
Comptroller, and the Federal Reserve Bank. That there 
are frequent differences of opinion between the bank exam¬ 
iner and bank officials regarding certain loans and so forth. 
That the status of the bank, whether good or bad, is shown 




66 CARY A. HARDEE VS. WASH. LOAN & TRUST CO. ET AL. 

by the summary. That after the report of the January 
examination was received in February, 1933 witness was 
not called in by anybody from the Treasury Department 
and told to do anything in connection with the bank because 
of any condition they found the bank in. That following 
this examination the bank went along doing business, just 
as it had done, up to March 6, 1933, when the order 
76 of suspension was issued by the President as to ali 
banks. That the American Appraisal Company had 
been called in by the bank to make a complete appraisal in¬ 
ventory of furniture, fixtures, etc., and to set up the proper 
reserve ratios for depreciation on all varieties of things, 
which appraisal inventory is in the hands of the Receiver, 
it was left with the bank. 

4 4 By Mr. Cobb 

Q. Then I take it that up until March 6, 1933 there was 
no indication by anyone to you, as President of the bank, 
respecting the bank being insolvent or anything of that 
kind. A. None at all. We had plenty of problems in the 
bank and we knew it. 

Mr. Cobb. That is alL ,, 

Recross Examination by Mr. Ward 
4 4 By Mr. Ward: 

Q. As a matter of fact, this appraisal was made after the 
13th of March by the American Appraisal Company? A. I 
said it was made some time in the month of March. 

Q. It was made after the 13th? A. I do not know whether 
it was after or before and that is why I said some time in 
March, 1933. 

Q. In regard to the difference of opinion between the of¬ 
ficers of the bank and the examiner, when vou had such 
things as that your opinion was generally that your assets 
were of greater value than the examiners had placed on 
them; is that not true? A. I would not say so. 

Q. How often was it the other way? A. Often enough 
for us to charge things off, Mr. Ward, that in our judgment 
were not sound or good but which the Examiners never 
even commented on or listed. 
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Q. You realized the examiner’s report might contain 
items which had no real value at all? A. Of course. * * * 

Q. You never before in your experience were concerned 
with receiving an examiner’s statement just two or three 
days before your bank was closed under a Presiden- 

77 tial proclamation, were you? A. No, sir. 

Q. So you never had before you before that time 
the question of determining what the liquidating value of 
your assets was as of a definite time subsequentlo the date 
of the examiner’s report? A. That is right, I have never 
had occasion to consider it from that standpoints 

Mr. Ward: That is all. 

(Witness excused.) 

Ralph Endicott was called as a witness for defendant and 
being dulv sworn testified as follows: 

Direct Examination bv Mr. Keefer 

Witness is assistant treasurer of the Washington Loan 
and Trust Company. Is acquainted with Minnie Dixon 
Young. Endorsed Check No. 1710, Plaintiff’s Exhibit No. 
4, for collection on March 13, 1933. Identified entries in 
Minnie Dixon Young’s pass book. The item of March 3, 
1933 was a deposit of $3,000. The next item under the same 
date was a charge on the same account, $3,000.00, closing 
that account. The deposit was made by Mrs. Young on 
March 3, 1933. The next day was a holiday. On the sixth 
of March, 1933 the President declared a banking holiday. 
Did not know when they would get these funds. Did not 
want to create a liability on the books for uncollected funds 
which might be drawing interest. On March 13, 1933 trans¬ 
ferred cashier’s checks to local banks and collected proceeds 
in cash. On March 14,1933 the Washington Loan and Trust 
Company reopened under their license to do full business. 
Credited the proceeds of March 13th collections to the ac¬ 
counts of the owners. The credit of March 14 represents 
proceeds of collection of $3,000. cash for Minnie Dixon 
Young. On May 1,1933 $500. was withdrawn by Mrs. Young, 
leaving a balance of $2500. The money was brought back 
in cash to the Washington Loan and Trust Company after 
witness endorsed check and was deposited to the ac- 

78 count of Minnie Dixon Young. Money is in the 
Washington Loan and Trust Company now with the 
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exception of the amount that has been withdrawn. Over 
objection, witness testified that the Washington Loan and 
Trust Company paid cashiers’ checks on March 13, 1933 in 
cash over the counter. That it presented checks to other 
banks and collected on them on March 13, 1933. Exception 
noted. 

Cross Examination bv Mr. Cobb 

+> 

That on the morning of March 6, 1933 the entrv dated 
March 3, 1933 in Mrs. Young’s pass book reading “closed 
$3,000.” was made. On March 14, 1933 credit for $3,000. 
was given. $3,000.00 had been collected on March 13, 1933. 
This is a savings account and the rules and regulations are 
printed on the inside of the pass book cover. 

Cross Examination bv Mr. Ward 

Witness does not know whether on March 13, 1933 the 
Washington Loan and Trust Company collected cashiers’ 
checks from any other bank which subsequently did not 
reopen. 

Cross Examination by Mr. Cobb 

Collections of certified cashiers’ and managers’ checks 
made on March 13, 1933 were under order of the Clearing 
House. Witness did not then know what banks would be 
permitted to reopen. No banks in the District of Colum¬ 
bia had received their licenses at that time. Certified and 
cashiers’ checks were collected irrespective of the situation. 

Minnie Dixon Young, co-defendant, was called as a wit¬ 
ness on her own behalf, and being duly sworn, testified as 
follows: 

Direct Examination by Mr. Cobb 

Witness resides at 1737 U Street, Northwest. She was a 
depositor in the Federal-American National Bank and 
Trust Company. On March 3, 1933 she opened an account 
with the Washington Loan & Trust Company. Wit- 
79 ness identified pass book, Defendant’s Exhibit A 
as the one issued to her at that time. On that date, 
she went to the Federal-American National Bank and asked 
for $3,000. and made out a paper for $3,000. ‘and they told 
me there was danger in going out into the street with that 
amount of money.’ ‘The reason I put the money in the 
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Washington Loan & Trust Company was because my hus¬ 
band had had an account there before I married him. I 
had an account in the Federal-American and he asked me 
to have a joint account with him. I had always dealt with 
the Federal-American and left $611. in the Federal-Ameri- 
can. She had been dealing with that bank for years. She 
had no idea they were going to close. She took this $3,000. 
out because her husband had asked her to put her savings in 
an account with his in order that they might have a joint 
account so that if anything happened there would not be 
anv serious trouble. Her husband had been carrving an 
account in the Washington Loan & Trust Company for a 
long time. She was in the Washington Loan & Trust Com¬ 
pany only once on March 3 when she made the deposit of the 
$3,000. check. She was sent for to come to the bank and 
bring her bank book, and she went to the bank and they 
deposited this $3,000. in her book. She did not remember 
the date they sent for her but it was after March 3. Before 
she made the deposit she had no talk with any one in the 
Washington Loan & Trust Company about making the 
deposit there nor did she have any talk at the time of mak¬ 
ing the deposit about payment of that check. She had been 
intending to go to the Federal-American for two or three 
weeks but could not get there. On the morning of Friday, 
March 3d her husband reminded her that she had said she 
was going to make a change so she went to the bank that 
morning. Since getting the Cashier’s check from the Fed¬ 
eral-American she had no talk or communication of any 
kind with anvone connected with the Federal- 
80 American. ! 

Cross Examination bv Mr. Ward 

•/ 

No one read to witness what was in the pass book, defen¬ 
dant’s Exhibit A. Her attention was not called to it. 

Recross Examination by Mr. Donovan 

Witness testified that she could read, but that she never 
had any occasion to read what was printed in the pass 
book. That the only thing she was interested in was the 
money entered in it. She was not interested in reading the 
conditions of the deposit as she thought the bank was per¬ 
fectly all right. j 
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Recross Examination bv Mr. Ward 

No one told witness there were any conditions in the book 
which she ought to read. 

Recross Examination by Mr. Keefer 

Witness had no conversation with any employee of the 
Washington Loan and Trust Company with regard to get¬ 
ting her money out of the Federal-American National Bank 
& Trust Company. 

Witness excused. 

On November 1, 1935, the hearing was resumed. 

Minnie Dixon Young was recalled. 

Direct Examination by Mr. Cobb 

Witness went to the Washington Loan and Trust Com¬ 
pany about 10:30 A. M. on Friday, March 3, 1933. 

Cross Examination bv Mr. Ward 

* 

Witness did not need the money to pay wages of people 
working for her. Did not need it for doctors’ bills. Did 
not need it to buy food. 

Witness excused. 

Defendant Young rests. 

Plaintiff offered in evidence as Exhibit 9 a certified 
81 copy of the appointment of John Poole as Con¬ 
servator of the Federal-American National Bank 
and Trust Company, dated March 14, 1933, effective the 
same date which was admitted without objection. 

Plaintiff offered in evidence a certified copy of the regu¬ 
lations promulgated by the Secretary of the Treasury under 
the act of March 9, 1933, admitted without objection as 
Plaintiff’s Exhibit No. 10. 

Plaintiff offered in evidence a certified copy of the Treas¬ 
ury regulations dated July 28, 1933, covering procedure 
in dealing with restricted withdrawals before closing date, 
which was admitted without objection as Plaintiff’s Ex¬ 
hibit No. 11. 

Whereupon plaintiff rested. 

Counsel for defendants renewed the call upon plaintiff 
to produce the report of the Bank Examiner made in Jan¬ 
uary, 1933 and which it was understood would be produced 
today. Counsel declined to produce the report, was sus- 




CARY A. HARDEE VS. WASH. LOAN & TRUST CO. ET AL. 71 


tained by the Court and an exception granted defendants. 

Counsel for plaintiff renewed motion to strike all of the 
testimony of John Poole from the record, motion overruled, 
and exception noted. 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause, and each of the exceptions taken were so taken and 
were duly allowed and noted by the court, and in order 
that each and every one thereof may be preserved and 
made of record this statement of evidence is duly stated, 
approved, and signed, and ordered to be made of record 
in the above-entitled cause this 14 day of July, 1936. 

0. R. LUHRING, 

j Justice 

82 j 

24958 . 1 

Account No. 4965 
PENNA AVE. AND 20TH ST. 


Name Mr. Joseph E. or Mrs. Minnie Young 

Address 2128 Newport PI., N. W. 

6/22/31 _ 3350.54 j _ 

Date Withdrawal Deposit Balance Acct. No. Trans. 


7-1-31 

7-8-31 ***48.00 

7-29-31 

7-30-31 

11- 25-31 

12- 29-31 
1-1-32 

1- 14-32 

2- 17-32 
5-10-32 
7-1-32 

7-19-32 ***20.00 


***49.21 

**3399.75 


E IN 


**3351.75 

4965 

EA 

***20.00 

**3371.75 

4965 

EA 

***30.00 

**3401.75 

4965 

EB 

***40.00 

**3441.75 

4965 

AA 

***15.00 

**3456.75 

4965 

AB 

***50.97 

**3507.72 


D In 

***15.00 

**3522.72 

4965 

AA 

***30.00 

**3552.72 

4965 

AA 

***15.00 

**3567.72 

4965 

AA 

***53.08 

**3620.80 IN # 



**3600.80 

4965 

AB 
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FEDERAL-AMERICAN NATIONAL BANK AND 

TRUST CO. 

Pennsylvania Ave. and 20th St. Branch 

11-28-32 ***30.00 

**3570.80 

4965 AB 

1-1-33 

***53.84 **3624.64 

IC 

1-30-33 ! ***20.00 

**3604.64 

4965 AA 

3-3-33 *3000.00 

*** 604.64 

4965 AA 

3-5-33 3-5-33INT 

***18.26 *** 622.90 

IC 


I hereby assent to, and agree to be bound by, the rules and 
regulations governing accounts in the Savings Depart¬ 
ment of the Federal-American National Bank and Trust 
Company, Washington, D. C., which are now or may here¬ 
after be in force. 

Sign Here.(BLANK). 

PLAINTIFF’S EXHIBIT NO. 1 
83 

4965 Joint 

THE MERCHANTS BANK AND TRUST CO., Pennsyl¬ 
vania Ave. and 20th St. Branch, Washington, D. C., is 
hereby authorized to recognize only the signature below in 
the payment of funds or the transaction of any other busi¬ 
ness for my account. Right is reserved and the bank is 
authorized to forward items for collection or payment 
direct to the drawee or payor bank or through any other 
bank at its discretion and to receive payment in drafts 
drawn by the drawee or other banks, and except for negli¬ 
gence, this bank shall not be liable for dishonor of the 
drafts so received in payment, nor for losses thereon. 
Sign here /s/ Minnie Young 

/s/ Joseph E. Young 
Address 2128 Newport PI. 

Birthplace Herndon.Date of Birth. 

Father’s Name.Mother’s Name. 

Name of Husband or Wife.Occupation. 

Introduced by.Date Aug. 26 1916 

(Stamped across card: 
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Subject to the order of either. The balance at the death 
of either to belong to the survivor.) 

PLAINTIFF’S EXHIBIT NO. 2 : 

84 ACCT. NO. 4965 WASHINGTON, D. C. 3/3/ 1933 

RECEIVED OF ; 

FEDERAL-AMERICAN NATIONAL BANK AND 

TRUST COMPANY 

Penna. Ave. & 20th Street Branch j 

The sum of Three thousand and no/100 DOLLARS $3000. 
CHARGE TO MY ACCOUNT 

WITHDRAWAL TICKET 
Must be accompanied by pass book. 

Signature Minnie Dixon Young 

■ 

PLAINTIFF’S EXHIBIT NO. 3 

85 Plaintiff’s Exhibit No. 4 

PENNA AVE. & 20TH STREET BRANCH 

FEDERAL-AMERICAN NATIONAL BANK AND 

TRUST COMPANY 


Washington, D. C. Mar 3—1933 No. P. 1710 


Pay to the order of MINNIE DIXON YOUNG 

$3000 & 00 cts. 

/s/ 


$3,000.00 


MANAGERS’ CHECK Vice President 


REVERSE 

Minnie D. Young 
Washington Loan & Trust Co. 
By Ralph Endicott, Asst. Treas. 

PAID 


PLAINTIFF’S EXHIBIT NO. 4 
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86 FEDERAL-AMERICAN NAT ’L BANK 

& TRUST CO. 

Pa. Ave & 20th St. Branch 

Washington, D. C. 

EXCHANGE BANK OF WASHINGTON 
Washington, D. C. 

(Cashier’s Checks—Control 
(Managers’ checks in Branches) 


Date 

1933 



Remarks 

Debits 

Dr. Balance 

Cr. Balance 

Credits 

Remarks 

15 

Amt. forward 


32875 



16 





1316 

#1694 






2271 

*1695 

1 i 






13— 

#1696 






40585 

#1697 





121738 

43391 

#1698 

17 

#1686 

9.— 

9— 


12— 

#1699 






250 

*1700 

l 1 





123361 

1073 

* 1701 

II 

18 

ffl687 

11 

7.45 



12— 

#1702 


*1688 

11 

10.— 






#1692 

9.10 






#1694 

13.16 

39.71 

120590 



20 

#1689 

5.— 






#1695 

22.71 






#1700 

2.50 

30.21 

117569 



21 

#1701 

10.73 






#1652 

4. 






#1699 

12.— 

2673 

114896 



23 

#1690 

27.93 





I 

#1702 

12.— 

3993 

110903 



24 

#1691 

10. 



1020 

#1703 






5255 

if1704 


#1693 

11.54 

21.54 

125419 

10395 

#1705 

25 




125569 

150 

#1706 

27 

#1696 

13.— 






#1703 

10.20 






if 1705 

103.95 

12715 

112854 
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Mar 1 #1618 

72.50 



270- 

#1707 

#1704 

52.55 



943 

#1708 

#1706 

1.50 

12655 

129642 

15- 

#1709 

3 #1707 


270- 

402642 

3000- 

#1710 

13 #1710 


3000- 

102642 




Transferred to account of John Poole, Conservator as at 
the close of business March 13, 1933 

Forward 


PLAINTIFF’S EXHIBIT NO. 5 
87 Treasury Department 

Washington 

April 2, 1934 

Washington Loan & Trust Company, 

Washington, D. C. 

Gentlemen: 

Governor Cary A. Hardee, Receiver of the Fcderal- 
American National Bank & Trust Company of Washing¬ 
ton, D. C. has referred to this office the facts concerning 
his bank’s payment on March 13, 1933, of its cashier’s 
check in the amount of $3000 to the Washington Loan & 
Trust Company of Washington, D. C. This cashier’s check, 
drawn on March 3, 1933, represented a savings deposit 
balance of Minnie Dixon Young in the Federal American 
National Bank & Trust Company. 

We consider this payment and similar payments made 
by the Federal American National Bank & Trust Company 
on March 11, 1933 and March 13, 1933 illegal, hence void, 
under the Act of Congress of March 9, 1933, plus the proc¬ 
lamations of the President dated March 6, and March 9, 
1933, as well as probable violations of Section 91, Title 12, 
U. S. C. A. The relationship between the owiier of this 
cashier’s check and the now insolvent National bank on 
March 13, 1933, was that of debtor and creditor and not 
that of trustee and cestui que trust. Blakev v. Brinson, 
286 U. S. 254; In re A. Bolognesi & Co. 254 Fed. 770; Jewett 
v. Yardley, 81 Fed. 920. If the assets of the now insolvent 
National bank were insufficient to pay its general creditors 
in full as of March 13, 1933, as it now appears was the 
fact, the payment of this cashier’s check preferred one 
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creditor over another, contrary to the pro rata distribution 
mandate of the National Bank Act. Payments of this 
character were prohibited on March 11, 1933 by the proc¬ 
lamations of the President, as recently held by the Supreme 
Court of the District of Columbia in the case of Dalv Bros, 
v. Thos. P. Hickman, Conservator of the Franklin National 
Bank. (Copy enclosed). See also Steele v. Randall, 19 
Fed. (2nd) 40; Scott v. Armstrong, 146 U. S. 499; First 
National Bank v. Selden, 120 Fed. 212; Edison Electric 
Illuminating Co. v. Tibbitts, 241 Fed. 468 and the cases set 
out following Section 91, Title 12, U. S. C. A. Even though 
your bank was acting as agent in the matter it appears to 
be liable to the Receiver. Hirning v. Federal Reserve Bank, 
52 Fed. (2nd) 382. 

It thus appears to be the statutory duty of the Comp¬ 
troller of the Currency and the Receiver as trustee for the 
creditors of the Federal-American National Bank & Trust 
Company to proceed to collect the amounts paid on these 
cashier’s checks subsequent to the effective date of the 
bank holiday, March 6, 1933. Please consider this letter a 
demand for the payment to the Receiver of the Federal- 

PLAINTIFF’S EXHIBIT NO. 6 

American National Bank & Trust Company of the 
88 sum of $3000, plus interest at the legal rate in the 
District of Columbia, computed from March 13, 1933 
until the date of payment, less the 50 per cent dividend here¬ 
tofore paid general creditors of that bank, to be applied 
as a credit as of the date the dividend was payable. This 
demand is made without prejudice to any rights the Re¬ 
ceiver of the Federal-American National Bank & Trust 
Company has against the beneficiary of this payment, if 
vour bank was not the beneficiary. 

Please advise us of your position in this matter at an 

earlv date. 

%/ 

Yours very truly, 

F. G. AW ALT 
Deputy Comptroller 

Enclosure: 

Dalv decision, 
eb 


PLAINTIFF’S EXHIBIT NO. 6 
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i 

89 LICENSE 

The WASHINGTON LOAN AND TRUST COM¬ 
PANY of Washington, D. C. 

is hereby permitted to open and to perform its usu; .i bank¬ 
ing functions except: 

(1) To the extent prohibited in the Executive Order of 
the President of the United States issued on March 
10, 1933 (an extract from which is printed hereon): 

(2) To the extent hereafter limited or prohibited by Ex¬ 
ecutive Order of the President or bv regulations of 
the Secretarv of the Treasurv. 

This license may be revoked in whole or in part by the 
undersigned, or his successor in office, at any time. 

All gold coin, gold bullion and gold certificates now owned 
or hereafter received bv the above-mentioned bank shall 
be delivered promptly to the Treasurer of the LTnited States 
in exchange for other forms of coin or currency. Failure 
to deliver such gold coin, gold bullion and gold certificates 
promptly or to comply with the provisions of the Executive 
Order of March 10, 1933, printed on this form or of any 
other Executive Order or regulation issued under the Act 
of March 9, 1933, shall be deemed cause for revocation of 
this license and will subject the offending bank and the of¬ 
ficers, directors and agents participating therein to the pen¬ 
alties prescribed bv law. 

F. G. AWALT 

Acting Comptroller of the Currency 

Washington, D. 0., March 13, 1933 

Extract from Executive Order of the President of the 
United States, Issued on March 10, 1933. 

Until further order, no individual, partnership, associa¬ 
tion, or corporation, including any banking institution, shall 
export or otherwise remove or permit to be withdrawn 
from the United States or any place subject to the juris¬ 
diction thereof any gold coin, gold bullion, or gold certif¬ 
icates, except in accordance with regulations prescribed by 
or under license issued by the Secretary of the Treasury. 

No permission to any banking institution to perform any 
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banking functions shall authorize such institution to pay 
out any gold coin, gold bullion, or gold certificates except 
as authorized bv the Secretary of the Treasury, nor to allow 
withdrawal of any currency for hoarding, nor to engage in 
any transaction in foreign exchange except such as may be 
undertaken for legitimate and normal business require¬ 
ments, for reasonable traveling and other personal require¬ 
ments, and for the fulfillment of contracts entered into 
prior to March 6, 1933. 

Every Federal Reserve Bank is authorized and instructed 
to keep itself currently informed as to transactions in for¬ 
eign exchange entered into or consummated within its dis¬ 
trict and shall report to the Secretary of the Treasury all 
transactions in foreign exchange which are prohibited. 
:**###** 


PLAINTIFF’S EXHIBIT NO. 7. 

90 Subdivision b of Section 5 of the Act of October 
6, 1917, as amended, and Section 4 of the Act of 

March 10, 1933, prescribe a penalty of a fine of not more 
than $10,000 and/or an imprisonment for not more than 
ten years, for violation of the terms of the said sections. 

PLAINTIFF’S EXHIBIT NO. 7 

91 No. 10316 

TREASURY DEPARTMENT 

Office of the Comptroller of the Currency 

Washington, D. C. March 14, 1933. 

WHEREAS, From information on file in this bureau, I 
am satisfied that “Ti re 1 Federal-American National Bank 
and Trust Company of Washington,” located in the City of 
Washington Countr of -and Stat e of ' District of Columbia, 
is unable to transact and carry on its ordinary banking- 
business, or to exercise its usual banking functions without 
prejudicing the rights of depositors and other creditors, 
and 

WHEREAS, I deem it necessary to take immediate steps 
in order to conserve the assets of said bank for the benefit 
of the depositors and other creditors thereof: 
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NOW, THEREFORE, I, F. G. Await, Acting Comp¬ 
troller of the Currency, in pursuance of the power and au¬ 
thority vested in me by law and under the provisions of 
Title II, known as the 44 Bank Conservation Act” of an Act 
of Congress entitled 4 4 An Act to provide relief in the ex¬ 
isting national emergency in banking, and for other pur¬ 
poses,” approved March 9, 1933, do hereby appoint John 
Poole Conservator of 4 -m%te- Federal-American National 
Bank and Trust Company of Washington” with all the 
powers, duties and responsibilities given to or imposed 
upon such officer under the provisions of said Act of Con¬ 
gress authorizing the appointment and creating the duties 
of a Conservator. \ 

IN WITNESS WHEREOF, I have hereto subscribed 
my name and caused my seal of office to be affixed to these 
presents, at the City of Washington, in the District of Co¬ 
lumbia, this fourteenth day of March A. D., 1933. 

F. G. AWALT 

Acting Comptroller of the Currency 

CERTIFICATE FOR CERTIFIED COPY 

Treasury Department 
Office of the 

Comptroller of the Currency 

Under the provisions of Section 884 of the Revised Stat¬ 
utes of the United States, I, F. G. Await, Acting Comp¬ 
troller of the Currency, do hereby certify that the forego¬ 
ing is a true and complete copy of the original commission 
of John Poole as Conservator of 4 4 Federal-American Na¬ 
tional Bank and Trust Company of Washington,” District 
of Columbia, dated March 14, 1933, and signed bv F. G. 
Await, Acting Comptroller of the Currency, and of the 
whole of such original on file and of record in this office. 

IN TESTIMONY WHEREOF, I have hereunto sub¬ 
scribed my name and caused my seal of office to be affixed 
to these presents at the Treasury Department, in the City 
of Washington, and District of Columbia, this twelfth day 
of September, A. D., 1933. 

F. G. AWALT 

Acting Comptroller of the Currency 
PLAINTIFF’S EXHIBIT NO. 9 
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92 No. 1 

Treasury Department For Immediate Release 

Monday, March 6, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holiday, the Secretary of the Treasury has authorized all 
Federal reserve banks and all other banking institutions to 
make change by the exchange of currency and/or coin of 
various denominations for an exactly equal amount of cur¬ 
rency and/or coin of other denominations, but no gold or 
gold certificates shall be paid out in making change. 

PLAINTIFF’S EXHIBIT NO. 10 

93 No. 2 

Treasury Department For Immediate Release 

March 6, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s proclmation of March 6, 1933, declaring a bank 
holiday, the Secretary of the Treasury has issued the fol¬ 
lowing regulation: 

“All banking institutions may allow their customers free 
access to the safety deposit boxes and safes rented to such 
customers.” 

94 No. 3 

Treasury Department For Immediate Release 

Monday, March 6, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holidav, the Secretary of the Treasure has issued the fol- 
lowing regulation: 

“All banking institutions may upon request return intact 
and without restriction all cash, checks, and other items de¬ 
livered for deposit or collection which were received after 
the last closing of business hours and have not been entered 
on the books of such banking institution.” 

95 No. 4 

Treasury Department For Immediate Release 

March 6, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holiday, the Secretary of the Treasury has issued the fol¬ 
lowing regulation: 
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“All banking institutions may continue, in accordance 
with usual practice, to cash checks drawn on the Treasurer 
of the United States, provided that no gold or gold certifi¬ 
cates shall be paid out. ’ ’ 

96 No. 5 | 

Treasury Department For Immediate Release 

March 6, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holiday, the Secretary of the Treasury has issued the fol¬ 
lowing regulation: 

“Any banking institution may accept payments in cash 
or any other form acceptable to it on account or in settle¬ 
ment of obligations payable at or to such institution.’ 9 

97 No. 6 

Treasury Department For Immediate Release 

March 6, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holidav, the Secretarv of the Treasure has issued the fol- 
lowing regulation: 

“Anv banking institution may handle and collect drafts 
or other documents in connection with the shipment, trans¬ 
portation or delivery of food or feed products* may pay 
out or permit the withdrawal of such amounts of currency 
as shall be necessary in the judgment of such banking in¬ 
stitution in connection with such shipment, transportation 
or delivery of food or feed products, and may perform such 
other banking functions as may be essential to the ship¬ 
ment, transportation or delivery of food or feed products, 
provided, however, that no banking institution shall pay out 
or permit the withdrawal of any gold or gold certificates.” 

98 No. 7 

Treasury Department For Immediate Release 

March 6, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
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holiday, the Secretary of the Treasury has issued the fol¬ 
lowing regulations: 

“Deposits heretofore received by any banking institu¬ 
tion pursuant to agreement or legislative authority provid¬ 
ing for segregation and for repayment without restriction 
may be paid on demand. Any banking institution which 
was lawfully engaged in the business of receiving deposits 
prior to March 6, 1933, may create special trust accounts 
for the receipt of new deposits which shall be subject to 
withdrawal on demand without anv restriction or limitation 
and shall be kept separately in cash or on deposit in Federal 
Reserve Banks or invested in obligations of the United 
States. Federal reserve banks may open special accounts 
on their books for their member banks and temporarily for 
non-member banks and may receive in such special accounts 
the proceeds of new deposits received by such banking in¬ 
stitutions. In making deposits with the Federal reserve 
bank pursuant to this regulation the depositing bank shall 
in the case of each deposit indicate to the Federal reserve 
bank by symbol or otherwise that the funds so deposited 
represent new deposits made under this regulation. Upon 
receipt of such deposits such Federal reserve bank shall 
credit the same in the special account of the depositing bank 
herein provided for and shall hold the same solely for 
repayment to such bank. Federal reserve banks shall per¬ 
mit the withdrawal of any part or all of such new deposits 
by the depositing bank without restriction provided that 
the depositing bank shall in such order or request for with¬ 
drawal indicate to the Federal reserve bank by symbol or 
otherwise that such withdrawal is to be made from such 
special account, provided however that no banking institu¬ 
tion shall pay out or permit the withdrawal of any gold or 
gold certificates.’ ’ 

99 No. 8 

Treasury Department For Immediate Release 

March 7,1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holiday, the Secretary of the Treasury has issued the fol¬ 
lowing regulation: 
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“ Where settlement for checks charged by drawee insti¬ 
tutions to the drawers’ accounts on its books on or before 
March 4, 1933 is incomplete, settlement may be completed 
where such settlement does not involve the payment of 
money or currency.” 


100 No. 9 

Treasury Department For Immediate Release 

March 7, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holiday, the Secretary of the Treasury has issued the fol¬ 
lowing regulation: 

4 4 Any banking institution may deliver to the person en¬ 
titled thereto properly identified documents and securities 
held by such institution for safekeeping.” 

101 For the Press No. 10 as amended I 


For Immediate Release 
March 10, 1933. 

Statement by Secretary of the Treasury Woodin 

Under the terms of the Act of March 9, 1933, immediate 
action has been taken by the President and the Secretary 
of the Treasury which will make possible the resumption of 
banking operations in substantial volume at a very early 
date. Pending such resumption the vital needs of com¬ 
munities must be met. Attention of all banking institutions 
is called to Regulation 10 which is still in force and which 
as amended provides for cooperation between banks in dif¬ 
ference communities and reads as follows: 


Anv national or State banking institution mav exercise 
its usual banking functions to such extent as its situation 
shall permit and as shall be absolutely necessary to meet 
the needs of its community for food, medicine, other neces¬ 
sities of life, for the relief of distress, for the payment of 
usual salaries and wages, for necessary current expendi¬ 
tures for the purpose of maintaining employment, and for 
other similar essential purposes. Banking institutions may 
carry out such transactions as may be necessary to aid 
banking institutions in other communities to meet the neces- 




84 CARY A. HARDEE VS. WASH. LOAN & TRUST CO. ET AL. 

sities set forth above. Provided, however, That (1) every 
precaution shall be taken to prevent hoarding or the un¬ 
necessary withdrawal of currency; (2) No State banking 
institution shall engage in any transaction under this regu¬ 
lation which is in violation of State or Federal law or of 
any regulation issued thereunder; (3) No National banking 
association shall engage in any transaction under this sec¬ 
tion which is in violation of anv Federal law or of anv order 

* v 

or regulation issued by the Comptroller of the Currency; 
and (4) No gold or gold certificates shall be paid out. Each 
banking institution and its directors and officers will be 
held strictly accountable for faithful compliance with the 
spirit and purpose as well as the letter of this regulation. 

“Federal reserve banks mav carrv on such functions as 

* « 

may be necessary to facilitate transactions authorized by 
this regulation. 

“In order to enable member banks of the Federal re¬ 
serve system to meet the needs of their respective com¬ 
munities to the extent authorized bv this regulation Fed- 
eral reserve banks mav make advances to such member 
banks under the conditions set forth in section 10 (b) of 
the Federal Reserve Act as amended bv the act of March 
9, 1933, and in accordance with authoritv granted bv the 
Federal Reserve Board. 

“In addition, in order to enable individuals, partnerships 
and corporations to meet their immediate payroll require¬ 
ments, Federal reserve banks may make temporary ad¬ 
vances to such individuals, partnerships and corporations 
on their promissory notes secured by direct obligations of 
the United States in accordance with authority granted by 
the Federal Reserve Board.’’ 

102 No. 11 

Treasury Department For Immediate Release 

March 7, 1933. 

Under the authority conferred upon the Secretary of the 
Treasury by the President’s Proclamation of March 6, 1933, 
declaring a bank holiday, the Secretary of the Treasury 
announces that any bank having a branch in a foreign 
country may deposit collateral in the United States to se¬ 
cure advances to such branch in a foreign country, pro- 
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vided such transaction does not involve any transfer of 
credit from the United States to a foreign country and any 
bank having a branch in an insular possession of the United 
States may deposit United States Government securities or 
other collateral for a similar purpose when under the Presi¬ 
dent’s Proclamation advances of local currency in the in¬ 
sular possession may lawfully be made. 

103 No. 12 


Treasury Department For Immediate Release 

March 7, 1933. 

Under the authority conferred upon him By the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holiday, the Secretary of the Treasury has issued the fol¬ 
lowing regulations: 

“Clearing house associations and other associations or¬ 
ganized to provide an adequately secured medium of tem¬ 
porary exchange, are hereby permitted to issue certificates 
against sound assets of banking institutions, such certificate 
to be deliverable by each institution to its creditors and de¬ 
positors on a pro rata basis, provided, however, that no 
such certificates shall be issued before Friday, March 10, 
1933, without the consent of the Secretary of the Treasury 
addressed to the clearing house or other association pro¬ 
posing to issue such certificates, and further provided that 
this permission may be revoked in the event that a national 
plan to meet the existing emergency is proposed by the 
Secretary of the Treasury if in his opinion the success of 
such plan would be inconsistent with the operation of the 
certificate plan. ’ ’ ; 


104 


No. 13 


Treasury Department For Immediate Release 

March 7, 1933. 


Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holidav, the Secretary of the Treasurv has issued the fol- 
lowing regulation: 

“Any banking institution lawfully engaged in the busi¬ 
ness of acting as trustee, executor, administrator, registrar 
of stocks and bonds, transfer agent, guardian, of estates, 
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assignee, receiver, committee of estates of lunatics, or in 
any other fiduciary capacity may continue to transact such 
business in the normal and usual manner; provided that in 
the conduct of said business, except as may be permitted by 
other regulations of the Secretarv of the Treasure, such 
banking institution shall not pay out or permit the with¬ 
drawal of coin or currencv nor withdraw anv trust or 
fiduciary funds on deposit with any other department of 
the bank. ’ ’ 

105 No. 14. 

Treasury Department For Immediate Release 

March 7, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holidav, the Secretarv of the Treasure has issued the fol- 
lowing regulation: 

4 ‘Federal reserve banks are authorized to conduct their 
normal and usual operations as fiscal agents of the United 
States in transactions pertaining to the exchange of obliga¬ 
tions of the United States, such as making exchange of de¬ 
nominations, exchanging coupon for registered bonds, and 
vice versa, receiving registered bonds for transfer and ef¬ 
fecting C. P. D. transactions.” 

106 No. 15 

Treasury Department For Immediate Release 

March 8, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, declaring a bank 
holidav, the Secretarv of the Treasury has issued the fol- 
lowing regulation: 

“The permission granted in Regulation Number 7 that 
deposits heretofore received by any banking institution 
pursuant to agreement or legislative authority providing for 
segregation and repayment without restriction may be paid 
on demand, includes any bank in which any such deposits 
have been redeposited by or on behalf of the receiving bank 
in accordance with such agreement or legislative au¬ 
thority. ’ ’ 


107 
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No. 16. 

Treasury Department For Immediate Release 

March 10, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamation of March 6, 1933, as extended, declar¬ 
ing a bank holiday, the Secretary of the Treasury has issued 
the following regulation: 

“All banking institutions are hereby authorized to take 
such steps and carry through such transactions as may be 
necessary to complete for their own account, or the account 
of their customers, payment on any subscriptions for 
Treasury bills of the United States for which payment was 
due on March 6, 1933.” 

W. H. WOODIN 
Secretary of the Treasury. 

108 No. 17 

Treasury Department For Immediate Release 

March 10, 1933. 

Under the authority conferred upon him by j the Presi¬ 
dent’s Proclamations of March 6 and of March 9, 1933, de¬ 
claring and continuing a bank holiday, the Secretary of 
the Treasury has issued the following regulation: 

“Any banking institution may, when the owners consent 
thereto, pay checks issued prior to March 6, 1933 and re¬ 
ceived in due course of business by the drawee banking in¬ 
stitution, by charging the amounts thereof to the accounts 
of the drawers and crediting such amounts to the accounts 
of such owners on the books of the drawee banking in¬ 
stitution. ’ ’ 

109 No. 18. 

Treasury Department For Immediate Release, 

March 11, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6, 1933, and of March 9, 
1933, declaring and continuing a bank holiday, the Secre¬ 
tary of the Treasury has issued the following regulation: 

“All banking institutions are hereby authorized to sub¬ 
scribe and pay for any United States Government obliga- 
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tions which mav be offered for subscription and sale bv 
the Secretary of the Treasury. Federal Reserve Banks 
mav carrv on such functions as mav be necessarv to facili- 
tate such transactions as are authorized bv this regulation. 

1 ‘All Federal Reserve Banks are authorized to redeem 
matured obligations of the United States and to cash 
matured coupons provided no gold or gold certificates shall 
be paid out.” 

110 No. 19 

Treasury Department For Immediate Release 

March 11, 1933. 

Under the authoritv conferred upon him bv the Presi- 
dent’s Proclamations of March 6, 1933, and of March 9, 
1933, declaring and continuing a bank holiday, the Secre¬ 
tary of the Treasury has issued the following regulation: 

4 ‘Except as otherwise prohibited by law, banking insti¬ 
tutions mav exercise their normal and usual functions in 
permitting substitution for or release of collateral held by 
them, provided other collateral or cash of equal or greater 
value is received in exchange therefor.” 

111 No. 20. 

Treasury Department For Immediate Release 

March 11, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6, 1933, and of March 9, 
1933, declaring and continuing a bank holiday, the Secre¬ 
tary of the Treasury has issued the following regulation: 

“All Federal Reserve Banks and their Branches and 
Agencies may open March 13, 1933, and may remain open 
for the performance of all usual and normal banking func¬ 
tions except as prohibited by the Executive Order issued by 
the President on March 10, 1933 and any further orders or 
regulations hereafter issued.” 

112 No. 21 

Treasury Department For Immediate Release 

March 11, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6, 1933 and of March 9, 
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1933, declaring and continuing a bank holiday, the Secre¬ 
tary of the Treasury has issued the following regulation: 

‘‘Banking institutions which are not members of the 
Federal Reserve Svstem or organized under the laws of the 
United States and which are not under the immediate su¬ 
pervision of any State authority may, on and after March 
13, 1933, carry on their normal and usual functions, except 
as otherwise prohibited and except that no such institution 
shall pay out any gold coin, gold bullion or gold certificates, 
unless authorized by the Secretary of the Treasury, nor 
allow withdrawal of any currency for hoarding, nor engage 
in any transaction in foreign exchange except such as may 
be undertaken for legitimate and normal business require¬ 
ments, for reasonable traveling and other personal require¬ 
ments, and for fulfillment of contracts entered into prior 
to March 6, 1933.’ ’ 

113 No. 22. 

Treasury Department For Immediate Release 

March 11, 1933. 

Under the authority conferred upon him by ; the Presi¬ 
dent’s Proclamations of March 6, 1933, and of March J, 
1933, declaring and continuing a bank holiday, the Secre¬ 
tary of the Treasury has issued the following regulation: 

“All Federal land banks, Federal intermediate credit 
banks, joint stock land banks, Federal home loan banks, 
regional agricultural credit corporations and the Recon¬ 
struction Finance Corporation are hereby permitted to 
open at 9 o’clock, a.m., Monday, March 13, 1933, to perform 
their usual banking functions except to the extent pro¬ 
hibited by the executive order of the President of the United 
States, issued March 10, 1933, by Federal or State law, or 
as may hereafter be limited or prohibited by regulations 
promulgated by the Secretary of the Treasury, 

“This permission, as to each of the foregoing banking 
institutions, may be revoked in whole or in part by the 
Secretary of the Treasury at any time, and is granted as 
to each such institution upon the express condition that 
such institution shall deliver, within thirty days from the 
date hereof, to the Treasurer of the United States or to a 
Federal Reserve Bank or a Federal Reserve branch bank 
of the district in which it is located, all gold coin, gold 
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bullion and gold certificates owned by it, and receive pay¬ 
ment in credit or in other form of coin or in currency.’’ 

114 Amendment to No. 22. 

Treasury Department For Immediate Release 

March 13, 1933. 

Regulation No. 22 issued March 11, 1933, under the au¬ 
thority conferred upon me by the President’s proclama¬ 
tions of March 6, 1933 and of March 9, 1933, declaring and 
continuing a bank holidav is hereby amended so that the 
first paragraph thereof shall read as follows: 

4 ‘All Federal land banks, Federal intermediate credit 
banks, joint stock land banks, Federal home loan banks, 
Corporations organized under Section 25(a) of the Federal 
Reserve Act, regional agricultural credit corporations and 
the Reconstruction Finance Corporation are hereby per¬ 
mitted to open at 9 o’clock, a. m., Monday, March 13, 1933, 
to perform their usual banking functions except to the ex¬ 
tent prohibited by the executive order of the President of 
the United States, issued March 10, 1933, by Federal or 
State law, or as may hereafter be limited or prohibited 
by regulations promulgated by the Secretary of the 
Treasurv.” 

W. H. WOODIN 

Secretary of the Treasury. 

115 No. 23 

Treasury Department For Immediate Release 

March 13, 1933. 

Under the authority conferred upon me bv the Presi- 
dent’s Proclamations of March 6th and March 9th and 
Executive Order of the President of the United States, 
dated March 10, 1933, I hereby issue the following regula¬ 
tion governing all Banking Institutions whether or not 
licensed to carrv on usual and normal functions bv the 

•/ 9 / 

Secretary of the Treasury or appropriate State authority: 

“No banking institution shall permit any withdrawal by 
any person when such institution, acting in good faith, shall 
deem that the withdrawal is intended for hoarding. Any 
banking institution, before permitting the withdrawal of 
large or unusual amounts of currency, may require from 
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; 

the person requesting such withdrawal, a full statement 
under oath of the purpose for which the currency is re¬ 
quested.” i 

W. H. WOODIN, 
Secretary of the Treasury. 

116 No. 24 

j 

Treasury Department For Immediate Release 

March 12, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6 and of March 9, 1933, de¬ 
claring and continuing a bank holiday, the Secretary of the 
Treasury has issued the following regulations: 

“All banking institutions may cash official drafts drawn 
upon the Secretary of State for payment of salaries, travel¬ 
ing and other contingent expenses but not for personal ac¬ 
count, and remit the amounts thereof to the banks from 
which the drafts are received, provided that no gold or gold 
certificates shall be paid out.” 

W. H. WOODIN 
Secretary of the Treasury. 

117 No. 25. 

Treasury Department For Immediate Release 

March 13, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6, 1933, and March 9, 1933, 
declaring and continuing a bank holiday, the Secretary of 
the Treasury has issued the following regulation: 

“Pending the determination by the Treasury Depart¬ 
ment of a suitable procedure for licensing the delivery of 
gold for use in trade, profession or art, Federal Reserve 
banks are hereby authorized to deliver upon request there¬ 
for gold in amounts deemed by such bank to be reasonably 
required for legitimate and customary uses in trade, pro¬ 
fession or art, provided such request is accompanied by 
affidavit of the person requesting such gold stating the 
amount of unmanufactured gold on hand and the facts 
making it necessary to obtain such gold for the purpose of 
maintaining employment. 

“All banks licensed to open for usual and normal func- 
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tions are permitted to carry out any transaction necessary 
to complete the delivery of any gold authorized by any Fed¬ 
eral Reserve Bank to be delivered in accordance with such 
request.” 

W. H. WOODIN 

Secretary of the Treasury. 

118 No. 26 

Treasury Department For Immediate Release 

March 13, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6, 1933, and of March 9, 
1933, declaring and continuing a bank holiday, the Secre¬ 
tary of the Treasure has issued the following regulation: 

“All banking institutions may issue drafts transferring 
credits from anv place in the United States to anv other 
place in the United States and from any place in the United 
States to anv place* In a foreign country in connection with 
payments for domestic and foreign patent, trademark and 
design application fees, and in payment for domestic and 
foreign patent and trademark taxes and renewals. No gold 
or gold certificates shall be paid out, withdrawn, or ex¬ 
ported under this regulation.” 

W. H. WOODIN 

Secretary of the Treasury. 

119 No. 27 


ron^nry Department For Immediate Release 

March 18, 1933. 

Under authority conferred upon him by the President’s 
Proclamations of March 6, 1933, and of March 9, 1933, de¬ 
claring and continuing a bank holiday, and the Executive 
Order of March 10, 1933, the Secretary of the Treasury has 
issued the following regulation: 

“Anv State banking institution which is a member of the 
Federal Reserve System and which is not licensed by the 
Secretary of the Treasury to reopen for the performance 
of usual banking functions may, with the approval of the 
appropriate State authority having immediate supervision 
of such banking institution, permit withdrawals by de¬ 
positors and make payments to creditors of such percent- 




• ^ 
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age of the amounts due to them (not exceeding 5%) as it 
may determine, provided that at or before the time of such 
withdrawal or payment it shall set aside and make avail¬ 
able for such purpose a fund for the benefit of and suffi¬ 
cient to pay to all depositors and creditors the percentage 
so determined. 

“This regulation shall not in any way affect any right 
created by Regulation No. 7 nor limit or restrict any pay¬ 
ment therebv authorized. 

•/ 

“Any right to authorize withdrawals or payments under 
the terms of this regulation shall terminate upon the ap¬ 
pointment of any conservator, receiver or other appropriate 
State official taking charge of the affairs of such banking 
institutions.” 


W. H. WOOBIN 
Secretary of the Treasury. 


120 


No. 28 


r T’-«- 
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i reasiu v department 


T71 . . T 1* i D 

r or jLinmeuiuie rCeieuse 

March 18, 1933. 


Under authority conferred upon him by the President’s 
Proclamations of March (i, 1933, and of March 9, 1933, de¬ 
claring and continuing a bank holiday, the Secretary of the 
Treasury has issued the following regulation: 

“After the close of business on March 18, 1933, Treasury 
Regulation No. 6 and Treasurv Regulation No. 10, as 
amended, shall be without force or effect to authorize anv 
banking transaction therein referred to." 


W. H. WOOBIN 
Secretary of the Treasury. 


121 


No. 29. 


Treas ury De]>a rtment 


For Immediate Release 
March 21, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March (j and of March 9, 1933, de¬ 
claring and continuing a bank holiday, the Secretary of the 
Treasury has issued the following regulation: 

“Anv banking institution which is a member of the Fed- 
eral Reserve System and is not licensed to perform usual 
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tions are permitted to carry out any transaction necessary 
to complete the delivery of any gold authorized by any Fed¬ 
eral Reserve Bank to be delivered in accordance with such 
request.' ’ 

W. H. WOODIX 
Secretary of the Treasury. 

118 Xo. 26 


Treasury Department 


For Immediate Release 
March 13, 1933. 


Under the authority conferred upon him by the Presi¬ 
dent's Proclamations of March 6, 1933, and of March 9, 
1933, declaring and continuing a bank holidav, the Secre- 
tarv of the Treasure has issued the following regulation: 

“All bankimr institutions mav issue drafts transferring 
credits from anv place in the United States to anv other 
place in the United States and from any place in the United 
States to anv place in a foreign countrv in connection with 
payments for domestic and foreign patent, trademark and 
design application fees, and in payment for domestic and 
foreign patent and trademark taxes and renewals. Xo gold 
or gold certificates shall be paid out, withdrawn, or ex¬ 
ported under this regulation." 

W. H. WOODIN • 

Secretary of the Treasury. 
119 Xo. 27 

Treasury Department For Immediate Release 

March IS, 1933. 

Under authority conferred upon him by the President’s 
Proclamations of March 6, 1933, and of March 9, 1933, de¬ 
claring and continuing a bank holidav, and the Executive 
Order of March 10, 1933, the Secretary of the Treasure has 
issued the following regulation: 

“Any State banking institution which is a member of the 

Federal Reserve Svstem and which is not licensed bv the 

* • 

Secretary of the Treasury to reopen for the performance 
of usual banking functions may, with the approval of the 
appropriate State authority having immediate supervision 
of such banking institution, permit withdrawals by de¬ 
positors and make payments to creditors of such percent- 
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age of the amounts due to them (not exceeding 5%) as it 
may determine, provided that at or before the time of such 
withdrawal or payment it shall set aside and make avail¬ 
able for such purpose a fund for the benefit of and suffi¬ 
cient to pay to all depositors and creditors the percentage 
so determined. 

“This regulation shall not in anv wav affect anv right 
created by Regulation Xo. 7 nor limit or restrict any pay¬ 
ment therebv authorized. 

•> 

“Any right to authorize withdrawals or payments under 
the terms of this regulation shall terminate upon the ap¬ 
pointment of any conservator, receiver or other appropriate 
State official taking charge of the affairs of such banking 
institutions.” 

W. H. WOODIN 
Secretary of the Treasury. 


120 


Xo. 28 


Treasury Department For Immediate Release 

March 18, 1933. 

Under authority conferred upon him by the President’s 
Proclamations of March 6, 1933, and of March 9, 1933, de¬ 
claring and continuing a bank holiday, the Secretary of the 
Treasury has issued the following regulation: 

“After the close of business on March 18, 1933, Treasury 
Regulation Xo. 6 and Treasure Regulation Xo. 10, as 
amended, shall be without force or effect to authorize anv 
banking transaction therein referred to." 

W. H. WOODIX : 

Secretary of the Treasury. 


121 


Xo. 29. 


Treasury Department For Immediate Release 

March 21, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6 and of March 9, 1933, de¬ 
claring and continuing a bank holidav, the Secretary of the 
Treasury has issued the following regulation: 

“Anv banking institution which is a member of the Fed- 
eral Reserve System and is not licensed to perform usual 
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banking functions may rediscount or pledge with another 
banking institution renewals of notes which were previously 
rediscounted or pledged with such other banking institu¬ 
tion. ” 

W. H. WOODIX 
Secretary of the Treasury. 

122 Xo. 30 


Treasury Department 


For Immediate Release 
March 28, 1933. 


Under the authority conferred upon him by the Presi¬ 
dent's Proclamations of March 6 and of March 9, 1933, de¬ 
claring and continuing a bank holiday, the Secretary of the 
Treasury has issued the following regulation: 

* o c? 

“Banking institutions which are members of the Fed- 
eral Reserve System and of which actual possession and 
control have been taken (a) by conservators appointed 
pursuant to the Act of March 9, 1933, or (b) by appropriate 
State officials appointed pursuant to State law, as per¬ 
mitted by the President's Executive Order of March 18, 
1933, are permitted to transact such limited banking func¬ 
tions as mav be authorized in accordance with law bv the 
• * 

Comptroller of the Currency, in the case of national banks, 
or by the appropriate State officials, in the case of State 
member banks; provided, however, that no such banking 
institution shall reopen for the performance of its usual and 
normal functions until it shall have received a license from 

the Secretary of the Treasury. 

• • 

’“This regulation shall not authorize anv transaction with 
respect to the export or paying out of gold, or gold certi¬ 
ficates, withdrawal of currency for hoarding or transac¬ 
tions in foreign exchange prohibited or restricted by the 
Executive Order of March 10, 1933. 

W. H. WOODIX 
Secretary of the Treasury. 

123 Xo. 31 


Treasury Department For Immediate Release 

March 30, 1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6 and of March 9, 1933, de- 
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daring and continuing a bank holiday, the Secretary of the 
Treasury has issued the following regulation: 

“Any banking institution which is a member of the Fed¬ 
eral Reserve System and is not licensed to perform usual 
banking functions, but which is duly authorized to engage 
in the business of acting as trustee, executor, administrator, 
registrar of stocks and bonds, transfer agent, guardian of 
estates, assignee, receiver, committee of estates of lunatics, 
or in any other fiduciary capacity, may transact such busi¬ 
ness in the normal and usual manner and may make pay¬ 
ments on account of the principal or income of trust or 
other fiduciary funds to the persons entitled thereto; pro¬ 
vided,, that, except to the extent permitted by other Emer¬ 
gency Banking Regulations, no such banking institutions 
shall withdraw or pay out any trust or other fiduciary 
funds on deposit with any other department of such bank¬ 
ing institution or make any other payment in connection 
with any trust or other fiduciary funds which would operate 
to discharge, as a whole or in part, any indebtedness, as 
distinguished from any trust or other fiduciary duty, of 
such banking institution. j 

“This regulation supersedes Emergency Banking Regu¬ 
lation Xo. 13 of March 7, 1933, with is hereby revoked.” 

W. H. WOODIX 
Secretary of the Treasury . 

124 Xo. 32. 

Treasury Department For Immediate Release 

March 30,1933. 

Under the authority conferred upon him by the Presi¬ 
dent’s Proclamations of March 6 and of March 9, 1933, de¬ 
claring and continuing a bank holiday, the Secretary of the 
Treasure has issued the following regulation: 

“Anv State bank which is a member of the Federal Re- 
serve Svstem, and is not licensed bv the Secretary of the 
Treasury to perform usual banking functions, may permit 
withdrawals of deposits which are lawfully secured by col¬ 
lateral; provided , that such withdrawals are (a) permis¬ 
sible under applicable law, (b) duly authorized by the 
Board of Directors of such bank, upon such terms with re- 
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spect to the release of collateral as will fully protect all de¬ 
positors and other creditors against the creation of any 
preferences, and (c) approved by the appropriate State au¬ 
thority having supervision of such bank. 

“Anv such bank is authorized to carrv on such usual 
• • 

banking functions as mav be essential to allow the with- 
drawals permitted by this regulation, subject to the provi¬ 
sions and restrictions above set forth and except as other¬ 
wise prohibited/' 

W. H. WOODIX 

Secretary of the Treasury. 

125 Treasury Department 

Comptroller of the Currency 
Washington, D. C. 

Julv 28, 1933 

Circular Letter Xo. CR-11 


Covering Procedure in Dealing With Restricted With¬ 
drawals Before Official Closing Date Preferential 
Withdrawals, Special Trust or Segregated Deposits, 
and Application of Such Deposits to Debts of the De¬ 
positor. 


There is transmitted herewith a memorandum of rulings 
issued by the Comptroller of the Currency covering the pro¬ 
cedure in dealing with restricted withdrawals made before 
the official closing date, preferential withdrawals made 
prior to and subsequent to the official date of closing, and 
the application by way of setoff of special trust or segre¬ 
gated deposits against debts of the depositor due to the 
bank. 

Paragraph Xo. 1 of the attached memorandum should be 
read in connection with Section 303 of Regulation 1, In¬ 
structions to National Bank Conservators, issued April 4, 
1933. 


With reference to paragraph Xo. 7 of the attached memo¬ 
randum, insofar as the same deals with setoff of special 
segregated accounts against notes of depositors, it will be 
permissible for the conservator to allow the depositor to 


renew his note in accordance with Section 356 of Regula¬ 


tion I, Instructions to National Bank Conservators, where 
the conservator is satisfied that the depositor is solvent and 
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that failure to setoff a special segregated deposit balance 
against the note will not, in the opinion of the conservator, 
be detrimental to the bank and its creditors. 

J. E. FOUTS, 

Supervising Conservator 
July 18, 1933 

i 

Memorandum for Conservators 

Covering Procedure in Dealing with Restricted With¬ 
drawals before Official Closing Date, Preferential 
Withdrawals, Special Trust or Segregated Deposits, 
and Application of such Deposits to debts of the De¬ 
positor. 


1. Where prior to the official closing date of a national 
bank (as defined in CR 7), the bank went upon a percentage 
restricted basis of deposit withdrawals, and it appears that 
some of the depositors did not draw their permitted per¬ 
centage portions prior to the official closing date, said per¬ 
mitted percentage portions not withdrawn prior to the offi¬ 
cial closing date should be deducted from their accounts and 
set up upon your books as special accounts payable in cash 
in full to such depositors. The accounts of such depositors 
should then be set up, for dividend purposes, upon the basis 
of the balance remaining after such deductions. The ob¬ 
ject of this is to place such depositors upon the same basis 
as those who had previously withdrawn their permitted 
portions. 

PLAINTIFF'S EXHIBIT NO. 11 


2. Where depositors drew in excess of the per- 
126 mitted percentage withdrawal, such excess should be 
treated as a preferential payment or overdraft re¬ 
coverable in full bv the conservator in the manner herein- 
after indicated. 

3. Where a bank upon a restricted basis of withdrawal 
prior to the official closing date receives new deposits, the 
presumption will be that such new deposits were intended 
by the parties to be special segregated deposits payable in 
cash in full to the depositors at any time on demand, but 
the facts concerning the receipt of these deposits and the 
understanding of the parties as to whether or not they 
were intended to be special and segregated, must be sub- 
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mitted to the office for a ruling in each case arising. As¬ 
suming it to be established that such new deposits were in¬ 
tended to be special and segTegated, and assuming further 
that cash or assets covering such deposits equal in amount 
and value to the same were segregated, such new deposits 
are to be paid in due course in full in cash providing the 
depositor is not indebted to your trust as hereinafter de¬ 


fined. 

4. Where, after March 6, 1933, deposits were received 
either bv an unlicensed bank under Treasure Regulation 
Xo. 7, or by a Conservator under Section ‘206 of the Bank 
Conservation Act, such deposits should be treated as spec¬ 
ial segregated deposits payable in full in cash on demand 
providing the depositor is not indebted to your trust as 
hereinafter defined. 

5. Where, subsequent to March 6, 1933, withdrawals were 
made from unlicensed banks not in Conservatorship by 
depositors under Treasury Regulations 6 and 10, such with¬ 
drawals shall be treated as advancements, and the accounts 
of such depositors shall be considered, for dividend pur¬ 
poses, as though such withdrawals had not been made. If 
the forthcoming dividend or distribution, based upon such 
accounts so set up, shall be less than the amount of the pre¬ 
vious withdrawals under Treasure Regulations 6 and 10, 
the excess of the withdrawals over the prospective dividend 
shall bo treated as a preferential payment recoverable by 
the conservator in the. manner hereinafter indicated. 

6. Where preferential payments or overdrafts have been 
obtained by the depositor by reason of withdrawals in ex¬ 
cess of the permitted restricted withdrawal as outlined in 
paragraphs 1 and 2 hereof, or by reason of the excessive 
withdrawals outlined in paragraph 5 hereof, such preferen¬ 
tial payments shall be charged against the prospective divi¬ 
dend or distribution, and if the preferential withdrawal ex¬ 
ceeds the prospective dividend or distribution, the excess 
amount shall be charged against the special segregated ac¬ 
counts referred to in paragraphs 3 and 4 above, and if a 
deficit then exists, such deficit may be recovered by the 
Conservator from the depositor either by way of refund or 
by a court action if the depositor refuses to make refund. 

7. Where a depositor is indebted to the bank upon an 
overdue note or other obligation, said note is to be offset 
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against his old or restricted deposit, and if such deposit is 
not sufficient to cover such obligation, offset should further 

PLAINTIFF’S EXHIBIT NO. 11 

be made, to the extent necessary, against the special 

127 segregated accounts referred to in paragraphs 3 and 
4 above. The same procedure of offset should be 

followed as to an unmatured note or obligation where the 
depositor is found by the Conservator to be insolvent. This 
is on the theory that inasmuch as the bank, as a going con¬ 
cern, would have the right to make such offsets, the Con¬ 
servator has the same right and that while the segregated 
special account is payable in full, the note or other obliga¬ 
tion is likewise payable in full, and it is the office position 
that we should not surrender the amount of the special 
segregated account without requiring the depositor to pay 
the amount of his note or other obligation if overdue or if 
it is unmatured and he is insolvent. ! 

J. F. T. O’CONNOR 
Comptroller. 

PLAINTIFF’S EXHIBIT NO. 11 

The following are excerpts from the Rules and 

128 Regulations governing the Savings Department, 
Washington Loan and Trust Company, appearing on 

the inside covers of the savings account book of Minnie 
Dixon Young or Joseph E. Young, or survivor, No. M22938, 
which are material: 

1. The Savings Deposit Department shall be open daily 
except Sundays and holidays from 9 A. M. to 4 P. M., and 
until 5 P. M. on the 1st, 15th, 16th and last days of each 
month except Sundays and holidays. On Saturdays the 
Bank will be open from 9 A. M. until 12 M. 

2. All deposits received and entered in this book are re¬ 
ceived upon the following conditions, which are subject to 
change at any time by action of the Executive Committee. 

3. On making the first deposit, the depositor shall sign 
these Rules and Regulations, and shall also leave his ; signa¬ 
ture and he shall thereby be considered as assenting to the 
existing Rules and Regulations relating to Savings De¬ 
posits, and also those which may hereafter be adopted. 

4. Deposits made in this department may be withdrawn 
at will, only on presentation of the pass book and the entry 
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thereon of withdrawals, but the Company reserves the right 
at any time in its discretion to require a notice in writing 
of 60 days' before such withdrawals will be permitted. 

5. Checks and drafts are deposited with and received by 
this Bank subject to collection. 

6. Xo deposits will be received or withdrawals permitted 
unless the pass book is presented on each occasion. 

7. Interest at the rate of three (3) per cent, per annum 
will be allowed on deposits for every entire calendar month 
they may be continued, computing from the first of the 
month succeeding the deposit, and on all deposits made dur¬ 
ing the first three davs of anv month interest will be allowed 

*- • • 

from the first dav of the month. Xo interest will be allowed 
on any sum less than Five Dollars ($5.00), and only on 
every entire Five Dollars standing to the credit of the de¬ 
positor, nor will any interest be allowed for any fractional 
part of a month, nor when an account has not continued 
with the Bank three calendar months. Interest will be com¬ 
puted to the first day of April and the first day of October 
each year, and entered on the depositor's book as soon 
thereafter as practicable. If not withdrawn it will draw 
interest the same as a deposit of cash. 

S. The Company reserves the right to return any deposit 
on giving one month's notice. After the expiration of said 
period interest shall cease. 

9. Deposits of not less than one Dollar ($1.00) may be 
received at the discretion of the attending officer. 

10 . * * * 

DEFEXDAXT \S EXHIBIT A. 


11 . * * * 

129 12. * * * 

13. Deposits in this department are not subject to 
check. Deposits and withdrawals can be made only at that 
office of the company where the account was originally 
opened. Transfers from main office to branch or vice versa 
may be made at the discretion of the officer in charge, where 
the convenience of the depositor requires such change. 

In evidence of my acceptance of the foregoing Rules and 
Regulations I have hereto subscribed mv initials. 

(blank) 

Entries in this pass book are made as follows: 
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Date 

Teller 

Deposits 

Balance 

Withdrawals 

i 

Mar 3 ’33 

G 

3000 

3000 


Mar 3 

G 


Closed 

3000 

Mar 14 

Mav 1 

G 

3000 

3000 

2500 

500 

Oct 1 

Int 

38.75 

2538.75 

! 

9 

T 

26. 

2564.75 

! 

Mar 16 ’34 

G 

25. 

2589.75 


Apr 1 

Int 

38.33 

2628.08 


Oct 1 

Int 

36.06 

2664.14 

• 

Feb 14 ’35 
Apr 1 

Int 

33.06 

2634.14 

2667.20 

30 

i 

Oct 1 

3 

G 

33.24 

2700.44 

2670.44 

30 


DEFENDANT’S EXHIBIT A 

130 Minutes of the Meeting of the Washington, D. C. 

Clearing House Association 


Washington, D. C. 

March 13, 1933 


Meeting of the Washington, D. C. Clearing House Asso¬ 
ciation held Monday, March 13, 1933 at 1:30 p.m. r in the 
Board room of the Riggs National Bank, immediately fol¬ 
lowing a meeting of the Clearing House Committee. 

The following banks were represented: 


The Columbia National Bank bv Mr. Strvker 

• 

The Federal American National 


Bank & Trust Co. 

Franklin National Bank 

Lincoln National Bank 

National Bank of Washington 

National Capital Bank 

National Metropolitan Bank 

Riggs National Bank 

Second National Bank 

American Security & Trust Co. 

* 

Washington Loan & Trust Co. 

o 


“ Mr. Poole 
“ Mr. Cochran j 

“ Mr. Soper 
“ Mr. Starkey 
“ Mr. McKee i 

“ Mr. Jacobsen-White 
“ Mr. Fleming-Vass 
“ Mr. Marlow-Hannav 
“ Mr. Moran 

“ Mr. Meem-Peters-Doing 


Mr. McKee stated that the Clearing House Committee 
had been in session this morning, and that it was believed 
enough banks would be re-opened tomorrow to justify re- 
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sumption of a clearing at 10 o'clock, for the purpose of 
clearing onlv checks on hand or received in the mail toinor- 
row morning from out-of-town banks, and he stated the 
Federal Reserve Bank at Richmond was prepared to make 
settlement through reserve balances as heretofore. 

Mr. McKee stated that the Clearing House Committee 
was of the opinion that no local checks now on hand or de¬ 
posited tomorrow should be cleared until the following day, 
Wednesday, and that no local checks should be presented 
by any bank to any other bank tomorrow over the counter. 
Mr. McKee inquired if there was any opposition to such 
procedure, and there being none, it was so ordered. Mr. 
McKee stated also that the Committee was of the opinion 
that banks should clear today any Cashier's checks or cer¬ 
tified checks of other banks, and, in turn, should pay any 
such checks on themselves. Such items were direct obliga¬ 
tions of the bank and did not represent withdrawals of de¬ 
positors’ funds as contemplated in the President’s Procla¬ 
mation. The members were requested by Mr. McKee to 
notifv the associate members who cleared through them of 
these decisions. 


Mr. Fleming suggested to Mr. Jacobsen that we have Mr. 
Bright get in touch with Richmond authorities to arrange 
for those banks given licenses to clear through Richmond 
tomorrow. 

Mr. Poole inquired what a bank not licensed would do 
with checks received tomorrow on banks that were opened, 
and the answer was that such a bank would have to present 
them over the counter. 

Mr. Jacobsen raised the question whether the Clearing 
House could strain a point and in some way facilitate the 
exchange of items of those banks now licensed, and it was 
the consensus of opinion that the risk of complications 
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131 Minutes of the Meeting of the Washington, D. C. 

Clearing House Association 

Washington, D. C. March 13, 1933 

would outweigh any good that would be accomplished. In 
response to an inquiry, Mr. Fleming stated he did not know 
when local banks would be advised as to re-opening but 
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some of the large New York Banks did not receive advices 
until midnight last night for the opening this morning, and 
suggested that a meeting be held again tonight at 10 p. m. 

There be no further business, the meeting adjourned at 
2 :1b p. m. 

G. C. Vass 
Acting Secretary 

DEFENDANT’S EXHIBIT B 
132 Savings Department 

Alwavs Bring Your Bank Book With You 
Book No. 22938 1 


Deposited with the 
Washington Loan and Trust Co. 

Washington, D. C. 

i 

Name.Minnie Dixon Young.:. 

Date. Mar-3 ’33 1933 

Dollars Cents 


Currency ... 

Coin .i. 

Checks as follows: ... 

Please enter separately 

.... Local. 3000 — 


Total.3000.,.. 

See That All Checks and Drafts Are Endorsed 

DEFENDANT’S EXHIBIT C 
133 Savings Department 

Alwavs Bring Your Bank Book With You 
Book No. 22938 


Deposited with the 
Washington Loan and Trust Co. 

Washington, D. C. 

Name.Minnie D. Young... 

Date.Mar. 14.;.. 1933 
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Dollars Cents 

Currency. 

Coin . 

Checks as follows: . 

Please Enter Separately 

Fed. Am. Mgr. Ck. 3000 — 


Total. 

See That All Checks and Drafts Are Endorsed 

DEFENDANTS EXHIBIT D 

134 The Washington Loan & Trust Company, 

Washington, 1). C. 


Minnie Dixon. Young Acct. No. M22938 

or Joseph E. Young or the Sur. 


Date 

Memo 

Deposits 

Balance Withdrawal 

Mar - 3 

*33 City 

3000 

3000 


3 



Closed 

3000 

Mar 14 

*33 Fed. Am. 

Ck. 




Coll. 3/13/3 

3 3000 

3000 


May 1 

i 


2500 

500 

Sept 30 

lilt. 

38 75 

2538 75 


Oct 9 


26 

2564 75 


Mar 16 

*34 

25 

2589 75 


31 

Int. 

38 33 

262S 08 


Oct 1 

Int. 

36 06 

2664 14 


Feb 14 

*35 


2634 14 

30 

Apr 1 

Int. 

33 06 

2667 20 


Sept 30 

lilt. 

33 24 

2700 44 


Oct 3 



2670 44 

30 


Hold 
$2,000.00 
Oct. 3 1935 
Receiver of Fed. 
Am. — Demanding 
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DEFENDANT'S EXHIBIT E 
135 In the Supreme Court of the District of Columbia 

Holding an Equity Court. 

Equity No. 57820 


Cary A. Hardee, Receiver, Federal-Ameriean National 
Bank & Trust Company, a corporation, Plaintiff, 

vs. 


W ashixgtox Loan & Trust Company, a corporation, et al, 

Defendants. 

Notice 

Please take notice that we have this 20th dav of Mav, 1936 
filed the proposed statement evidence in the above-entitled 
cause, and that we will submit the same to the Court for 
signature on June 22, 1936. 

HUSTON THOMPSON i 

HERBERT S. WARD i 
Southern Building 
Washington, D. C. 

Attorneys for Plaintiff. 

Service of copy of the proposed statement of evidence, 
acknowledged this 20 dav of Mav 1936. 

WM. H. DONOVAN ; 

ARTHUR C. KEEFER ! 

per M. Hall 

Attorneys for Washington Loan <& 
Trust Co. 


JAMES A. COBB 
Attorney for Minnie Dixon Young 


Endorsed on cover: District Court of the United States 
District of Columbia. No. 6803. Cary A. Hardee, Receiver, 
Federal-Ameriean National Bank and Trust Company, a 
Corporation, Appellant, vs. Washington Loan and Trust 
Company, a corporation, and Minnie Dixon Young. United 
States Court of Appeals for the District of Columbia. Filed 
Aug 5-1936. Moncure Burke, Clerk. 
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UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

April Term, 1936. 

i 

CARY A. HARDEE, RECEIVER, Federal-American 
National Bank and Trust Company, 
a corporation, 

Appellant, 

vs . 

WASHINGTON LOAN AND TRUST COMPANY, 

a corporation, and 
MINNIE DIXON YOUNG, 

Appellees. 

BRIEF ON BEHALF OF APPELLANT. 


Introduction. 

This case comes up on appeal from a decree entered 
on April 20, 1936, dismissing the Bill of Complaint. 
The decree was entered after a full hearing on the 
merits. Findings of fact and conclusions of law were 
prepared and filed bv the Trial Justice. To the decree 
so entered exception was duly taken and appeal noted 
in open Court. The parties hereto retain the same 
relationship and position that they did in the lower 
Court and therefore will be designated plaintiff, de¬ 
fendant company, and defendant Young. The Federal- 
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American National Bank and Trust Company will be 
designated as the Federal American Company. 

Statement of Facts. 

On and prior to March, 1933, defendant Young had 
on deposit with the Federal-American Company the 
sum of $3,604.64. At 10:30 o'clock A. M. on March 3, 
1933 defendant Young withdrew the sum of $3,000.00 
accepting a manager's check payable to her order. On 
March 3, 1933, she deposited this check in the savings 
department of the defendant company, to the joint ac¬ 
count of herself and her husband, Joseph E. Young, 
or the survivor. 

Banks were closed on March 4th and March 5th, 
1933. On March 6th the President declared a banking 
holiday which was prolonged by the Proclamation of 
March 9, 1933. On March 13, 1933 the Washington 
D. C. Clearing House Association without any author¬ 
ity or consent of the Government agreed that banks 
should clear as of that date anv cashiers’ or certified 
checks of other banks and in turn should pay any such 
checks on themselves. On the 13th of March, 1933 the 
defendant bank presented the $3,000.00 manager’s 
check in question to the Federal American Company 
and received $3,000.00 in cash in payment thereof. 

On March 14, 1933 the defendant Company was 
opened for the transaction of business by license of 
the Comptroller of the Currency dated and mailed the 
night of March 13, 1933. The Federal American Com¬ 
pany on March 14, 1933 was placed under a Conserva¬ 
tor for the reason that the Comptroller of the Currency 
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found it unable to transact and carry on its ordinary 
banking business or to exercise its usual banking func¬ 
tions without prejudicing the rights of depositors and 
other creditors, and thereafter on October 31, 1933 the 
Federal American Company was declared insolvent 
and a Receiver appointed therefor. 

On March 26, 1934, plaintiff, and on April 20, 1934 
the Deputy Comptroller of the Currency made respec¬ 
tive demands upon the defendant Company for the re¬ 
payment of the $3,000.00 withdrawn, less a 50 per cent 
dividend amounting to $1,500.00 authorized by the 
Comptroller of the Currency on September 25, 1933. 
The defendant Company did not repay the $1,500.00 al¬ 
though on October 3, 1935 it made a notation in the 
account of defendant Young to hold $2,000., Suit to 
recover the $1,500.00 was filed in this cause on October 
11, 1934. The Bill herein alleges both the violation of 
the Presidential Proclamation and the National Bank¬ 
ing Act. 

This case may be compressed with a narrow scope 
calling for an answer to the following questions raised 
by the Assignments of Error: 

1. Was the Proclamation of the President of the 
United States of March 6, 1933, extended on March 9, 
1933, ratified and affirmed by Congress, effective to 
prevent the transaction of banking business so as to 
prohibit the defendant Company from presenting and 
collecting the $3,000.00 represented by the manager’s 
check in question, as well as the payment of this check 
by the Federal American Company? 
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American National Bank and Trust Company will be 
designated as the Federal American Company. 
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2. Did the rights of depositors and other creditors 
of the Federal American Company become fixed for 
purposes of liquidation as of the date of the closing 
of the bank under the Presidential Proclamation of 
March 6, 1933, in view of the fact that the bank never 
resumed normal operations and the financial status of 
the bank did not substantially change between that date 
and the appointment of the Conservator? 

Findings of Fact and Conclusions of Law. 

On April 10, 1936, Mr. Justice Luhring filed Find¬ 
ings of Fact and Conclusions of Law (R. 27-38). In 
the Conclusion (R. 32) the Court found, among other 
things, (1) that “the effect of the Proclamation was 
to suspend for the time being the usual and normal 
operations of all banks throughout the United States 
without reference to their solvency or insolvency”; (2) 
that “the Proclamation was not a declaration of in¬ 
solvency nor did it give rise to the presumption that 
all banks were insolvent at the close of business on 
March 3, 1933"; (3) that between March 3 and March 
14 it was 44 not only possible but quite likely that there 
was such depreciation in the value of its securities and 
other assets that by March 14, 1933 it became insol¬ 
vent"; (4) that the “examination by the examiner in 

Januarv did not disclose insolvencv or that insolvencv 
+ » * 

was imminent as in either event the Comptroller would 
have performed his official duty and closed the bank”; 
(5) that all money in the bank at the close of business 
on March 3 not earmarked did not belong in equity to 
and become a trust fund for the benefit of depositors 
and creditors and that their rights did not become fixed 
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as effectively at that time as though a receiver had been 
appointed; (6) that no act of insolvency had been com¬ 
mitted nor was insolvency contemplated when the pay¬ 
ment of the check in question was made; (7) that even 
if the payment was in violation of the Proclamation 
and unlawful it was not in contemplation, or after an 
act of insolvency; (8) that the payment if it was a mis¬ 
take was a mutual mistake and therefore plaintiff Re¬ 
ceiver could not recover; (9) that if the payment was 
in violation of law all parties to the transaction were 
equally guilty and equity would afford no relief to the 
Receiver of the Federal-American National Bank and 
Trust Company. 

Analysis of Assignments of Error. 

The thirty-seven Assignments of Error (R. 39) fall 
into several classifications as follows: (1) The right of 
any bank in the United States to pay checks during the 
banking holiday; (2) The right of the defendant Young, 
a creditor, to be preferred over the depositors and 
other creditors of the Federal-American National Bank 
& Trust Company when the said bank was closed under 
Presidential Proclamations; (3) The right of the Re¬ 
ceiver to recover in a case where the officers of the de¬ 
fendant company and the Federal-American National 
Bank and Trust Company committed an unlawful act 
while both were closed bv Presidential Proclamation. 

The Errors as pointed out in the Assignments of 
Error having been merged in this brief for purposes of 
argument will be presented in the outline hereinafter 
set forth. 
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Outline of Argument. 

1. The Presidential proclamations subsequently 
ratified by Congress declaring a bank holiday prohib¬ 
ited the transaction of any business in the United States 
not authorized bv Treasurv regulations and thereby 
made it unlawful for the defendant Company to present 
and for the Federal-American Company to pay the 
manager’s check here in suit. 

(a) Effects produced by the emergency legislation 
proclamations and regulations, where bank did 
not resume normal operations. 

(b) The Presidential proclamation fixed the rights 
of the creditors as of the moment normal opera¬ 
tions ceased. 

(c) The Presidential proclamation prohibited pay¬ 
ment of the check in question. 

(d) The Presidential proclamation prohibited pref¬ 
erence of one creditor over another. 

(e) Liability of creditor who received preferential 
payment during the holiday. 

2. Both banks were closed on March 13, 1933, the 
license of the defendant l>ank to reopen while dated 
March 13, 1933 was released after hanking hours and 
did not become effective until March 14, 1933. There¬ 
fore the officers of both banks knowingly engaged in an 
illegal transaction, and the Receiver, who represents 
depositors and creditors, is not estopped from recov¬ 
ery. 

3. The evidence of John Poole, formerly president 
of the Federal-American Bank and Trust Company, 
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was erroneously admitted and should have been striek- 

* 

en out on the motion made by plaintiff. 

4. The Federal American Company was insolvent 

from and after March 3, 1933, a fact which its officers 

knew or bv the exercise of reasonable care should have 
* 

known and therefore thev were prohibited bv law from 
paying out its funds after that date. 

5. The decree entered should have been for the 
plaintiff and against the defendant. 

ARGUMENT. 

L 

The Presidential proclamations subsequently rati¬ 
fied by Congress declaring a bank holiday prohibited 
the transaction of any banking business in the United 
States not authorized by Treasury regulations and 
thereby made it unlawful for the defendant company 
to present and for the Federal American Company to 
pay the manager’s check here in suit. 

On March 6, 1933 the President of the United States 
issued a Proclamation declaring a bank holiday, which 
Proclamation was in effect at the time of the payment 
of the said check and is as follows: 

“BY THE PRESIDENT OF THE UNITED 
STATES OF AMERICA 
A PROCLAMATION 

Whereas there have been heaw and unwarrant- 
ed withdrawals of gold and currency from our 
banking institutions for the purpose of hoarding; 
and 

Whereas continuous and increasingly extensive 
speculative activity abroad in foreign exchange 
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has resulted in severe drains on the Nation’s 
stocks of gold; and 

Whereas these conditions have created a na¬ 
tional emergency; and 

Whereas it is in the best interests of all bank 
depositors that a period of respite be provided 
with a view to preventing further hoarding of 
coin, bullion or currency or speculation in foreign 
exchange and permitting the application of ap¬ 
propriate measures to protect the interests of 
our people; and 

Whereas it is provided in Section 5 (b) of the 
Act of October 6,1917, (40 Stat. L. 411) as amend¬ 
ed, ‘That the President may investigate, regulate, 
or prohibit, under such rules and regulations as 
he may prescribe, by means of licenses or other¬ 
wise, anv transactions in foreign exchange and 
the export, hoarding, melting, or earmarkings of 
gold or silver coin or bullion or currency * * *'; 
and 

Whereas it is provided in Section 16 of the said 
Act, ‘that whoever shall willfully violate anv of 
the provisions of this Act or of any license, rule, 
or regulation issued thereunder, and whoever shall 
willfully violate, neglect, or refuse to comply with 
any order of the President issued in compliance 
with the provisions of this Act, shall, upon con¬ 
viction, be fined not more than $10,000, or, if a na¬ 
tural person, imprisoned for not more than ten 
years, or both :***'; 

Now Therefore, I, Franklin D. Roosevelt, Pres¬ 
ident of the United States of America, in view of 
such national emergency and bv virtue of the au- 
thoritv vested in me bv said Act and in order to 
prevent the export, hoarding, or earmarking of 
gold or silver coin or bullion or currencv, do here- 
by proclaim, order, direct and declare that from 
Monday, the sixth day of March, to Thursday, the 
ninth dav of March, Nineteen Hundred and Thirtv 
Three, both dates inclusive, there shall be main¬ 
tained and observed bv all banking institutions 
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and all branches thereof located in the United 
States of America, including the territories and 
insular possessions, a bank holiday, and that dur¬ 
ing said period all banking transactions shall be 
suspended. During such holiday, excepting as 
hereinafter provided, no such banking institution 
or branch shall pay out, export, earmark, or per¬ 
mit the withdrawal or transfer in any manner or 
by any device whatsoever, of any gold or silver 
coin or bullion or currency or take any other ac¬ 
tion which might facilitate the hoarding thereof; 
nor shall any such banking institution or branch 
pay out deposits, make loans or discounts, deal in 
foreign exchange, transfer credits from the United 
States to any place abroad, or transact any other 
banking business whatsoever. 

During such holiday, the Secretary of the 
Treasury, with the approval of the President and 
under such regulations as he may prescribe, is au¬ 
thorized and empowered (a) to permit any or all 
of such banking institutions to perform any or 
all of the usual banking functions, (b) to direct, 
require or permit the issuance of clearing house 
certificates or other evidences of claim against 
assets of banking institutions, and (c) to author¬ 
ize and direct the creation in such banking institu¬ 
tions of special trust accounts for the receipt of 
new deposits which shall be subject to withdrawal 

on demand without anv restriction or lixnitation 

* 

and shall be kept separately in cash or on deposit 
in Federal Reserve Banks or invested in obliga¬ 
tions of the United States. 

As used in this order the term 4 banking institu¬ 
tions’ shall include all Federal Reserve banks, na¬ 
tional banking associations, banks, trust com¬ 
panies, saving banks, building and loan associa¬ 
tions, credit unions, or other corporations, part¬ 
nerships, associations or persons, engaged in the 
business of receiving deposits, making loans, dis¬ 
counting business paper, or transacting any other 
form of banking business. : 
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In Witness Whereof, I have hereunto set my 
hand and caused the seal of the United States to 
be affixed 

Done in the Citv of Washington, this 6th dav of 
March—1 A. M. in the vear of our Lord One Thou- 
sand Nine Hundred and Thirty-three, and of the 
Independence of the United States the One Hun¬ 
dred and Fiftv-seventh. 

* 

Franklin D. Roosevelt. 

Bv the President: 

Cordell Hull 

Secretary of State’’ (Emphasis ours.) 

On March 9, 1933 Congress passed the Bank Con¬ 
servation Act, U. S. C. A. Title 12, Sec. 201 et seq. 
which among other things contains the following: 

44 §210. Governmental Powers Unimpaired by 
Subchapter. Nothing in this subchapter shall be 
construed to impair in any manner any powers 
of the President, the Secretary of the Treasury, 
the Comptroller of the Currency, or the Federal 
R-eserve Board. (Mar. 9, 1933, c. 1, §210, 48 Stat. 
5.) 

§211. Rules and Regulations; Penalties for 
Violations. The Comptroller of the Currency is 
hereby authorized and empowered, with the ap¬ 
proval of the Secretary of the Treasury to pre- 
scribe such rules and regulations as he may deem 
necessary in order to carry out the provisions of 
this subchapter. Whoever violates any rule or reg¬ 
ulation made pursuant to this section shall be 
deemed guilty of a misdemeanor and, upon convic¬ 
tion thereof, shall he fined not more than $5,000, 
or imprisoned not more than one vear, or both. 
(Mar. 9, 1933, c. 1, §211, 48 Stat. 5.) 

§213. Ratification of Acts of President and 
Secretary of Treasury. All actions, regulations, 
rules, orders and proclamations heretofore taken, 
promulgated, made, or issued by the President of 
the United States or the Secretary of the Trea- 
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sury, under sections 201 to 211 of this title, or un¬ 
der sections 821 or 823 of Title 31, are hereby ap¬ 
proved, ratified, and confirmed. (Jan. 30, 1934, 


c. 6, §13, 48 Stat. 343.)” 


Since the issues before the Court involve a consid¬ 
eration of the President’s Proclamation it becomes 


significant that the Federal Reserve Bulletin of March, 


1933, pages 113 to 130, inclusive, contain the following 


departmental interpretations thereof: 


“1. The hoarding and heavy withdrawals of 
gold and currency which resulted in severe drains 
on the nation’s stock of gold on the one hand and 
the preservation, not only of the banking structure 
of the country, but also the preservation of the 
rights of depositors and creditors of banks on the 
other hand y were the two main difficulties with 
which the several states, as well as the nation, was 
confronted. While both of these conditions were 
sought to be remedied by legislation, proclama¬ 
tions and regulations, yet there were dealt with 
separately in several of the various remedial 
measures invoked. For example, the Emergency 
Banking Act which was enacted on March 9th 
amended Subdivision (b) of Section 5 of the Act 
of October 6, 1917, which related to the withdraw¬ 
al, export, hoarding, etc., of gold, silver, or cur¬ 
rency and in a separate section, viz. Section 4 of 
Title 1, (12 IT. S. C. A. 95), provided for the re¬ 
gulation of the business of banking. The proclam¬ 
ations of the President accomplished the dual 
purpose of prohibiting banks from paying out 
gold, silver or currency and' at the same time 
prohibiting all banking operations eaxtept such 
functions as might be permitted or authorized by 
the Secretary of the Treasury. 

2. The regulations issued by the Secretary of 
the Treasury in so far as they were applicable to 
national banks or state banks dealt exclusively 
with bank operations as distinguished from with¬ 
drawal or hoarding of gold, silver, or currency. 
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3. Congress in exacting the Emergency Bank¬ 
ing Act of March 9, 1933, reaffirmed in 12 U. S. C. 
A. 203, 206 and 207 the ratable distribution man¬ 
date contained in the winding up provisions of 
the preexisting National Bank Act. It hardly 
seems reasonable to argue that Congress in ratify¬ 
ing the acts of the President and the Secretary of 
the Treasury in 12 U. S. C. A. 95 (b) intended to 
permit preferences in favor of certain creditors 
over others and vet at the same time reenact the 
ratable distribution mandate contained in 12 U. 
S. C. A. 91 and 194P’ (Emphasis ours.) 

The preamble of the Proclamation indicates very 
clearly the purpose of the Proclamation. The third 
Whereas contains the inciting line when it savs 
‘‘These conditions have created a national emergency/' 
The conditions referred to are twofold: (1) withdraw¬ 
al of gold and currency for hoarding purposes, (2) 
speculation in foreign exchange. The tw*o causes 
created the emergency. The Proclamation was dealing 
not simply with the causes but the result of the causes, 
to wit, the national emergency. Therefore the subse¬ 
quent part of the preamble covered not simply the 
causes but the effect. It clearlv indicates this in the 
fourth “Whereas’* wiien it states that not only should 
there be a respite from hoarding and speculating but 
adds the following significant language: 

“and permitting the application of appropriate 
measures to protect the interests of our people 

Thus wiien the Proclamation itself is reached there 
are tw’o clearly defined things to be done as described 
in the preamble. They are (1) to stop hoarding and 
speculation and (2) to stop all banking transactions 
by “ appropriate measures to protect the interests of 
our people.” 
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In the preamble after providing for the prevention 
of hoarding and speculation during the banking hol¬ 
iday the Proclamation adds this specific language: 

“• * * during said period all banking transactions 
shall be suspended.” 

Note that the word “all" is all-inclusive. However, 
not satisfied with this specific language the Proclam- 

i 

ation in the next sentence, after having again in par¬ 
ticularity defined methods of preventing hoarding and 
speculation, concludes with the following language: 

“* * * or transact any other banking business 
whatsoever.” 

This language is too plain to be susceptible of more 
than one interpretation. The word “or” as used in 
this context is disjunctive. This is obvious: because 
the phrase “transact any other banking business what¬ 
soever” contains the all-inclusive words “any other” 
and “whatsoever ”, both of which refer to banking bus¬ 
iness. 

The only interpretation therefore of which the Pro¬ 
clamation is susceptible is (1) that a national emer¬ 
gency exists; (2) that the national emergency was 
brought on by two factors, hoarding and speculation; 
(3) that hoarding and speculation must stop; (4) that 
hoarding and speculation are to be stopped by a cer¬ 
tain procedure; (5) that that procedure shall not only 
stop hoarding and speculation but that it shall give 
a period of respite to clear the banking world of the 
national emergency; (6) that the only way that the re¬ 
spite can be accomplished must be by a cessation of 

the transaction of “any other hanking business what - 
11 ! 


soever. 
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The Federal Reserve Bulletin heretofore quoted 
while not controlling- in its interpretation is certainly 
persuasive when it points out that “There were two 
main difficulties confronting the nation’’ to meet in the 
emergency: (1) the stopping of speculation and hoard¬ 
ing and (2) “the preservation of the rights of deposi¬ 
tors.” 

The validity of the Proclamations suspending bank 
payments was before the court in the City of East 
Cleveland v. Fidelity & Deposit Company of Maryland, 
5 F. Supp. 212, wherein a bank was closed by the 
President’s Proclamation of March 6, 1933. A con¬ 
servator was appointed on April 9 and the bank has 
not since been opened. The court held on pages 213 
and 214 that “The bank is forbidden to pay its de¬ 
positors and creditors”. 

The Presidential Proclamation was also passed upon 
by Mr. Justice Letts of the Dist. Ct. of U. S. for the 
D. C. in Dalv Bros. v. Thomas P. Hickman, Conserva- 
tor, et al., Equity No. 55,568. There the court said: 

“There was, in the proclamation, a direct and 

specific provision prohibiting the paying out of 

deposits. * * * The credit with the Chase National 

Bank was the credit of the Franklin National Bank 

and was subject to the same restriction of law as 

was the cash and eurrencv in its own vaults. It 

• 

seems clear that what could not he done directlv 

* 

bv the Franklin National Bank could not be ac- 
•> 

complished by indirection by any act of the Chase 
National Bank * * *. To hold otherwise would nul¬ 
lify the President’s proclamation and defeat its ob¬ 
vious and lawful purpose. * * * 

“It was the purpose of the President’s procla¬ 
mation to preserve the condition of the bank as it 
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was on March 6,1933 * * *. The Bank was official¬ 
ly closed on March 6, 1933 and from that date no 
transaction can be regarded as lawful except in 
recognition of the rights of the general creditors 
which became fixed as of that date.” 

This Court has refused to go behind an unambiguous 
statute and attempt to speculate as to what was in the 
mind of the legislators but held that it will accord the 
language its plain and obvious meaning. Coombe v. 
U. S. ex rel.y Selis, 55 App. D. C. 190; Whelan v. Welch, 
50 App. D. C. 173. 

It is only from the action of the Washington Clearing 
House in agreeing that certain checks could be cashed 
and collected by closed banks that any possible ques¬ 
tion had arisen. When it is realized that the confed¬ 
erated action of the Clearing House would and did per¬ 
mit solvent members to take the funds from insolvent 
banks to the damage of depositors and other creditors 
the actuating motive of these banks in adopting such 
an interpretation is obvious and their agreement was in 
violation of the Proclamation, and in the case of banks 
not reopened, of the National Banking Act. 

It may be that the doctrine of Ejusdcm Generis will 
be relied upon by the defendants to justify the inter¬ 
pretation of the Washington Clearing House. There 
is, however, no case in the District of Columbia, in 
which this doctrine has been applied. Elsewhere it has 
been held consistently that the doctrine of Ejusdem 
Generis cannot control the plain purpose and intent of 
statute (59 C. J. 982, Section 581) and that it does not 
apply where the specific words differ from one another, 
or where the specific words having embraced all ob- 
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jects of one class, the words following separated, by the 
word “or”, comprehend all classes. Mason v. U. S., 
43 S. Ct. 200. 


The Washington Clearing House interpretation 
would render surplusage every word and phrase fol¬ 
lowing the semicolon. Such a construction would be at 
variance with every rule of interpretation, and would 
ignore the precedents in the local courts. King v. 
District of Columbia, 51 App. D. C. 160; United States 
v. Ballinger, 33 App. D. C. 211; Duehay v. District of 
Columbia, 25 App. D. C. 434. 

The effect of the self-serving interpretation of the 
Washington Clearing House is to set up a conflict in 
the language of the Act which is at variance with the 
simple construction of the statute. The effect of this 
is to give a preference to one of the defendants below 
over thousands of depositors and creditors of the in¬ 
solvent bank, all of whom the Proclamation was in¬ 
tended to protect and who were entitled under the Na¬ 
tional Bank Act to ratable distribution. 

In the case of Goess v. August Heckscher in the Unit¬ 
ed States District Court for the Southern District of 
New York, L 57-232, Judge Knox held as follows: 

“This is a highly interesting case, and it is a 
matter of real regret that the pressure upon the 
court is such that an extended statement of my 
views cannot be made. However, after a careful 
consideration of the facts and the law, I enter¬ 
tain the belief that plaintiff's motion should pre¬ 
vail. The emergency in the country’s banking 
system that presented* itself in March of 1933, was 
such as to induce the President to proclaim the 
memorable bank holiday that marked his inaugura- 
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tion and to follow it with his executive order of 
March 10, 1933. I canmot but conclude that one of 
the purposes of the action then taken was to con¬ 
serve the status of the banks within the national 
system, and to fix the rights of their debtors and 
creditors as of the d-ate of the proclamation, un¬ 
less and until it should thereafter appear that, as 
of such date, a particular bank was in condition 
to be permitted to resume business. Unfortunate¬ 
ly, that condition could not be exhibited by Harri- 
man National Bank and Trust Company, and it 
never reopened. If, during the time that the bank 
was closed some persons, to the exclusion of others, 
could position themselves so as to be preferred 
creditors of the institution, it would be most unfair 
to depositors who could not withdraw their funds, 
and it would, also, serve to frustrate the purposes 
and intent of the Presidential proclamation and 
executive order. Hence the motion is granted.’’ 
(Emphasis ours.) 

The transaction between the defendant Company and 
the Federal American Company was likewise within 
the prohibited class. It cannot be contended that the 
effect of this transaction was otherwise than to de¬ 
plete the assets of the insolvent Federal-American 
Company. The status of neither bank was conserved 
and to the extent of the depletion of the assets of the 
insolvent Federal-American Company the rights of 
the depositors and creditors of the bank have been 
sacrificed. 

(a) Effects produced by the emergency legislation, 
proclamations and regulations, where bank did not re¬ 
sume normal operations. 

1. The Proclamation reduced the affairs of banks 
to the control of the Federal Government. 
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The very language of the Proclamations issued by 

the President on March 6th and March 9th placed the 

affairs of all banks under the control and jurisdiction 

of the Secretarv of the Treasury. Two methods were 

* 

provided for removing banks from the jurisdiction of 
the Secretary, viz. (a) license to resume normal op¬ 
erations as provided by the President's executive or¬ 
der of March 10th (see page 119 of March Federal Re¬ 
serve Bulletin), and (b) appointment of conservator 
which transferred control and jurisdiction to the Comp¬ 
troller of the Currency as provided by Bank Conserva¬ 
tion Act of March 9th. The measures invoked bv the 

* 

Federal Government are analogous to the measures 
invoked by the several states, as applied to banks or¬ 
ganized under the laws of the respective states. See 
Ghingher v. Pearson (Md.), 16S Atl. 105, wherein Judge 
Parke on Page 117 in his opinion after the reargument 
said: 

“The involuntary reduction or precipitation of 
the affairs of a banking institution to the control 
and domination of the State by the Emergency Act 
requires that the solution of the legal problems 
created shall be determined as of the date when 
the Act became effective to create this status. ” 

Hospelhorn v. General Motors Corp. (Md.) 182 Atl. 
442; Beardsley v. St. Joseph’s Circuit Judge (Mich.), 
253 X. W. 324, holding that the Governor’s Proclama¬ 
tion held matters in status quo; State ex rel., Zimmer¬ 
man v. Gibbes (S. C.), 172 S. E. 130. See also Pestcoe 
v. Sixth National Bank (Pa.), 171 Atl. 302 where it was 
held that bank which availed itself of provisions of 
Couzens resolution placed its affairs under control and 
jurisdiction of Comptroller of the Currency. See also 
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Baker-Cammach Textile Corp. v. Hood (N. C.), 175 S. 
E. 157, where it was held that collection, after bank had 
submitted itself to control of Bank Commissioner of 
an item deposited under an agency contract, did not 
convert agency relation to debtor-creditor,! and In re 
Canal Bank and Trust Co. (La.), 154 So. 198, to the 
same effect. i 

(b) The Presidential Proclamation fixed the rights 
of creditors as of the moment normal operations ceas¬ 
ed. 


Authorities are practically uniform in holding that 
when a bank closes either under mandatory provisions 
of law, under color of authority, or arbitrarily, and does 
not thereafter resume operations, the rights of its 
creditors become fixed as of the moment of the first 
suspension of normal operations, refusal, or inability 
to pay. 

Where a bank suspends normal operations under a 
mandatory legislative act of the sovereign which cre¬ 
ated it, and does not thereafter resume normal opera¬ 
tions, its insolvency dates from its first and continued 
refusal, inability, or failure to pay. Godfrey v. Terry, 
97 U. S. 171. See also Carroll v. Greene, 92 U. S. 509, 
at 516; Terry v. McLure, 103 U. S. 442, 443. The 
rights of its creditors become fixed as of that day. 
In Ghingher v. Pearson, 168 Atl. 105, it w T as held 
that the rights of creditors must be determined as of 
the date when the affairs of the bank w’ere reduced or 
precipitated to the control and domination of the State 
and any attempt by the legislature to thereafter create 
a preference w T as unconstitutional. See also Hospel- 
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horn v. General Motors Corp., 1S2 Atl. 442, and Hart 
v. Union Industrial Trust and Savings Bank (Mich.). 
This rule has also been applied to national banks 
which closed pursuant to the President’s Proclamation 
in Daly Bros. v. Hickman, 61 W. L. R. 802; Gimbel v. 
Harriman National Bank, 11 Fed. Supp. 836; Goess v. 
Heckscher, and the rule was affirmed by inference at 
least in so far as the fixation of rights and creditors is 
concerned in Pyne v. Jackman, 12 Fed. Supp. 653. 

The rights of creditors became fixed as of the mo- 
ment the Commissioner took possession (constructive), 
thereby preventing the bank from converting the pro¬ 
ceeds of the collection of an item deposited under an 
agency contract into a debtor-creditor relationship. 
See Baker-Cammack Textile Corp. v. Hood, 175 S. E. 
151. See also In re Canal Bank and Trust Company, 
(La.), 154 So. 498, and In re Canal Bank and Trust 
Company, 152 So. 578. 

Where a national bank restricts withdrawals under 
authority of Federal legislation (Couzens resolution), 
the rights of its creditors become fixed as of the date 
of restriction. Pestcoe v. Sixth National Bank (Pa.), 
supra. 

Where a national bank closes under color of au¬ 
thority (e. g. pursuant to State legislation or guberna¬ 
torial proclamation) and does not thereafter resume 
operations, the rights of creditors become fixed as of 
the moment it ceased to do a normal banking business, 
In re Battani, 6 Fed. Supp. 376; Hudson v. Thomas, 6 
Fed. Supp. 857; Gimbel v. Harriman National Bank, 11 
Fed. Supp. 836; Pyne v. Jackman, 12 Fed. Supp. 653; 
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Uhl, Receiver v. First National Bank and Trust Co., of 
Kalamazoo, D. C. of U. S. Western District of Michi¬ 
gan, Southern Division #3656, see appendix. 

(c) The Presidential Proclamation prohibited pay - 
ment of the check in question. 

The President's Proclamations of March 6th and 
March 9th prohibited all payments except those per¬ 
mitted by Treasury regulations, City of East Cleve¬ 
land v. Fidelity and Deposit Company, 5 Fed. Supp. 
212; Commonwealth v. U. S. F. and G. Company, 170 
Atl. 686; Aufderheide v. Mine Safety Appliance Com¬ 
pany, 9 Fed. Supp. 918; Daly Bros. v. Hickman, supra; 
Goess v. Heckscher, supra; Pyne v. Jackson, 12 Fed. 
Supp. 653; see also In re Canal Bank and Trust Com¬ 
pany, 152 So. 578. 

The payment of the check herein was not permitted 
by Treasury Regulations. ; 

(d) The Presidential Proclamation prohibited pref¬ 
erence of one creditor over another. 

The President’s Proclamation and the Emergency 
Banking Act of March 9, 1933, prohibited the prefer¬ 
ence of one creditor over another regardless of the sol¬ 
vency or insolvency of the bank, In re Canal Bank and 
Trust Co., 152 So. 578; City of East Cleveland v. Fi¬ 
delity and Deposit Company, supra; Commonwealth 
v. U. S. F. & G. Company, supra; Daly Bros. v. 
Hickman, supra; Goess v. Heckscher, supra, and by 
analog}’ to the Couzens resolution, Pestcoe v. Sixth 
National Bank, 171 Atl. 302. An analogous situation 
is found in the Maryland cases, namely, Ghingher v. 
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Pearson, 168 Atl. 105 and llospelhom v. General Mo¬ 
tors Corp., 182 Atl. 442, wherein the attempts by the 
legislature to create preference after the banks were 
placed under the control and domination of the State 
were held invalid because such attempts by the legis¬ 
lature, if successful, and valid, would have resulted 
in creating preferences. 

The situation before this Court differs in one im¬ 
portant respect from that presented in the two Mary¬ 
land cases (Ghingher v. Pearson and Hospelhorn v. 
General Motors Corp.), in that there was an attempt 
bv the legislature of the State of Maryland, to legalize 
certain payments which would create preferences, 
w’hereas in this case there was no attempt in legisla¬ 
tion, proclamations, or regulations to legalize, validate, 
authorize, or justify the payment of this $3,000 manag¬ 
er’s check. It is also significant to note that the Marv- 
land Banking Act contains no illegal preference sec¬ 
tion such as is found in the winding up provisions of 
the National Bank Act in Section 191. 

(e) Liability of creditor who received preferential 
payment during the holiday. 

The authorities cited hereinbefore are harmonious 
in holding that the rights of creditors become fixed 
when a bank closes or suspends and does not resume 
normal banking operations. 

The lower Court held, in the instant case, that the 
closing of the Federal-American Company by the 
President’s Proclamations did not constitute an act of 
insolvency, and that there is no proof that the bank 
was insolvent as a matter of fact to the knowledge of its 
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officers so as to create a presumption of intent to pre¬ 
fer one creditor over another as required by 12 U. S. 
C. A. 91. 

Section 91 should however be construed to include 
cases within its spirit as well as letter, Browne v. 
Stronach, 7 Fed. (2d) 685; Omaha National Bank v. 
Federal Reserve Bank, 26 Fed. (2d) 884, cert. den. 278 
U. S. 615, and even to prevent involuntary transfers, 
Bank v. Colby, 21 Wall. 609. Preferential payments 
or transfers made by bank after insolvency are void 
and recoverable, Murray v. Sill, 7 Fed. (2d) 589, and 
the date of the appointment of a conservator or receiv¬ 
er is unimportant, Steele v. Randall, 19 Fed. (2d) 40. 
The intent and purpose of the statute is that from the 
time of the bank’s suspension all of its assets, as they 
are at the time of suspension, pass to the receiver, the 
proceeds to be distributed ratably to all creditors, 
Earle v. Pennsylvania, 178 U. S. 449. 

The taking of possession of a bank by the creating 
sovereign is a distinct declaration of insolvency, Mc¬ 
Donald v. Chemical National Bank, 174 U. S. 610. The 
closing of banks by the President’s Proclamation and 
the vesting of control over the affairs of banks in the 
Secretary of the Treasury is analogous to the taking of 
possession by the Comptroller in Pestcoe v. Sixth Na¬ 
tional Bank, supra, and in Port Newark National Bank 
v. Waldron, 46 Fed. (2d) 298. The situation is also 
analogous to the filing of an involuntary petition in 
bankruptcy, all of which is designed to prevent pref¬ 
erences and to make a creditor who receives a prefer¬ 
ence liable for its return. 
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Since the assets of the Federal American Company 
were not substantially decreased, nor its liabilities in¬ 
creased between March 6th and March 13th the condi¬ 
tion of insolvency relates back to March 3rd. See God- 
frey v. Terry supra; Uhl v. First National Bank, 
supra; Hart v. Union Industrial Savings Bank, supra; 
Goess v. Heckscher, supra; Daly Bros. v. Hickman, 
supra; Ghingher v. Pearson, supra, and Smith v. Bald¬ 
win, 69 Fed. (2d), 390, wherein Justice Groner said: 

“The fact (of insolvency) was made certain a 
month later by the Comptroller’s order requiring 
stockholders to respond to a 100% call.” 

It is the duty of the Comptroller, and of the Court, 
to adjust the rights and claims of creditors so as to 
produce equality among all as of the moment the rights 
became fixed. White v. Knox, 111 U. S. 784, and not 
to permit any such rights to be affected by anything 
the bank or its officers might have done or omitted to 
do, Lantry v. Wallace, 182 U. S. 536 at 549. This gen¬ 
eral Buie was followed even bv the Maryland court in 

•> • 

Hospelhorn v. General Motors, supra, where no illegal 
preference statute is incorporated in the Maryland 
banking laws. 

Under these circumstances it is respectfully submit¬ 
ted that the Presidential Proclamation was an effec¬ 
tive bar to the lawful transaction of any banking busi¬ 
ness not specifically authorized bv the Secretary of the 
Treasury; that the payment of the $3,000 check was 
not so authorized and therefore the payment in ques¬ 
tion was unlawful and subject to recovery by the Ke- 


ceiver. 
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Both banks were closed on March 13, 1933, the li¬ 
cense of the defendant bank to reopen while dated 
March 13,1933 was released after banking hours and 
did not become effective until March 14, 1933. There¬ 
fore the officers of both banks knowingly engaged in 
an illegal transaction, and the Receiver, who repre¬ 
sents depositors and creditors, is not estopped from 
recovery. 

Plaintiff’s Exhibit No. 6 (R. p. 77) dated March 13, 
1933 is the License of the Acting Comptroller of the 
.Currency permitting the Washington Loan and Trust 
Company to reopen. In the findings of fact the Court 
(R. p. 30) states: 

“It was on the 13th day of March, 1933, as we 
have pointed out, that the defendant, Washington 
Loan and Trust Company, presented to the Fed¬ 
eral-American National Bank and Trust Company, 
for payment, the manager’s check issued to Mrs. 
Young on the 3rd day of March, 1933, and collect¬ 
ed the amount called for. On that day, that is, on 
March 13th, 1933, the Washington Loan and Trust 
Company was duly licensed or permitted by the 
Comptroller of the Currency to perform its usual 
banking functions, with certain exceptions not here 
pertinent. ’ 9 

It is maintained that the Court erred in this state¬ 
ment of fact in view of the testimony of witness Ralph 
Endicott, who was the Assistant Treasurer of the 
Washington Loan and Trust Company (R. p. 67) as 
follows: 

On March 14,1933 the Washington Loan and Trust 
Company reopened under their license to do full 
business. Credited the proceeds of March 13th 
collections to the accounts of the owners. 
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Cross Examination by Mr. Cobb (R. p. 68): 

Collections of certified cashiers’ and managers’ 
checks made on March 13, 1933 were under order 
of the Clearing House. Witness did not then know 
what banks would be permitted to reopen. No 
banks in the District of Columbia had received 
their licenses at that time. Certified and cashiers’ 
checks were collected irrespective of the situation. 

On the facts as disclosed bv the testimony the col- 
lection of this check bv the defendant Company was 
unlawful. Nevertheless, the Court, contrary to the 
evidence, and without any evidence, indicated in its 
findings that the defendant Company was licensed to 
collect this check. The evidence all shows that the 
payment of this check by the Federal-American Com¬ 
pany was unlawful, its collection by the defendant 
Company was unlawful and the officers of both banks 
knew that thev were engaged in an unlawful transac- 
tion when the payment was made. 

Under the findings of fact (which in the foregoing 
respect are unsupported by evidence and contrary to 
it) the collection of the check by the defendant Com¬ 
pany would have been lawful, although the payment of 
the check by the Federal-American Company was un¬ 
lawful. Assuming such a situation to have existed, it 
cannot affect the duty of the Receiver to protect the in¬ 
terests of the depositors and creditors of the bank. The 
Receiver cannot be held in pari delicto with the officers 
of either or both banks so as to estop him from recov¬ 
ering. If such were the law a Receiver could not pro¬ 
ceed against the directors or officers of an insolvent 
bank to collect from them on account of unlawful di¬ 
version of funds, as in the case of Cooper v. Hill, 94 
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Fed. 582, or to recover losses sustained by allowing 
certain depositors to continuously overdraw without 
taking adequately secured notes for the overdrafts, 
McCormick v. King, 241 F. 737, affirmed Bowerman 
v. Hamner, 39 S. Ct. 549, 250 U. S. 504. 

In the following cases the Courts have held that the 
right of action against directors for gross official neg¬ 
lect and mismanagement are to be deemed part of the 
assets of the corporation and are enforceable only by 
the Receiver. 

Gerner v. Thompson, 74 F. 125; 

Bailey v. Mosher, 63 F. 488; 

Stuart v. Hayden, 72 F. 402, affirmed 18 S. Ct. 
274; 

Hornor v. Henning, 93 U. S. 228; 

National Exch. Bank v. Peters, 44 F. 13, ap¬ 
peal dismissed, 12 S. Ct. 767, 144 U. S. 570; 

Howe v. Barney, 45 F. 668; 

Conway v. Halsey, 44 N. J. Law, 462; 

Barnes v. Swift, 11 Ohio Dec. (Reprint) 321, 
26 Cine. L. Bui. 110. 

It is further maintained that the pari delicto rule 
here under discussion would bar a Receiver from re¬ 
covering an unlawful preference knowingly and in¬ 
tentionally paid out by officers of a bank. 

In the recent case of Baltimore & Ohio Railroad 
Company v. Smith, 56 F. (2d) 799, the Court held that 
the Receiver of a national bank had a right to disaf¬ 
firm the bank’s unlawful contract pledging part of as¬ 
sets as security for private deposit and to recover as¬ 
sets pledged thereunder. To the same effect see Ecker- 
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son v. Utter, 7 F. Supp. 201, affirmed Utter v. Ecker- 
son 78 F. (2d) 307. 

In the ease of Texas & Pac. Ry. Co. v. PottorfF, 291 
U. S. 416, the First National Bank of El Paso while 
solvent had deposited $7)0,000 in Liberty bonds to se¬ 
cure the railroad against loss on its checkin" account. 
The bank having become insolvent the railroad com¬ 
pany brought suit to recover the bonds. Whereupon 
it developed that the pledging of the bonds was invalid 
and ultra vires. Under these circumstances the Court 
held at page 420 as follows: 

“(4-6) Second. The receiver is not estopped to 
deny the validity of the pledge. The railway’s 
argument is that the bank could not set up the de¬ 
fence of ultra vires since it had the benefit of the 
transaction; and that the receiver, as its repre¬ 
sentative, can have no greater right. Neither 
branch of the argument is well founded. The bank 
itself could have set aside this transaction. It is the 
settled doctrine of this court that no rights arise 
on an ultra vires contract, even though the con¬ 
tract has been performed; and that this conclu¬ 
sion cannot be circumvented by erecting an estop¬ 
pel which would prevent challenging the legality 
of a power exercised. California Nat. Bank v. 
Kennedy, 167 U. S. 362, 17 S. Ct. 831, 42 L. Ed. 
198; McCormick v. Market Nat. Bank, 165 U. S. 
538, 17 S. Ct. 433, 41 L. Ed. 817; Central Trans¬ 
portation Co. v. Pullman’s Palace-Car Co., 139 U. 
S. 24, 11 S. Ct. 478, 35 L. Ed. 55. But even if the 
bank would have been estopped from asserting lack 
of power, its receiver would be free to challenge 
the validity of the pledge. The unauthorized 
pledge reduced the assets available to the general 

creditors. It is the dutv of the receiver of an in- 

• 

solvent corporation to take steps to set aside 
transactions which fraudulentlv or illegallv re- 
duce the assets available for the general creditors, 
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even though the corporation itself was not in a po¬ 
sition to do so. 

“(7) Third. The receiver may assert the in¬ 
validity of the pledge without making restitution 
by paying the pledgee’s claim in full. |The rail¬ 
way’s argument to the contrary is that when as a 
result of an ultra vires contract one of the parties 
is enriched at the expense of the other, the law cre¬ 
ates an obligation to repay ex aequo et bono to the 
extent of the enrichment. The argument if ap¬ 
plicable would not help the railway. Such claim 
under the doctrine of unjust enrichment is as¬ 
similated to an obligation of contract; and does 
not, in the absence of an identifiable res and a con¬ 
structive trust based on special circumstances of 
misconduct, confer a preference over other credi¬ 
tors. The pledge here challenged having failed be¬ 
cause illegal, the railway is entitled only to a divi¬ 
dend as a general creditor. Its right thereto is 
conceded. Affirmed. ’ 9 

In the case of Hirning v. Federal Reserve Bank, 52 
F. (2d) 382, wherein the Receiver sued to recover on 
the ground that certain remittances made by the in¬ 
solvent bank to the defendant Federal Reserve Bank 
constituted unlawful preference, the Court in discuss¬ 
ing the question of estoppel at page 388 held as fol¬ 
lows : 

“Assuming, but without deciding, that the re¬ 
ceiver of a national bank may be subject to an es¬ 
toppel which would prevent him from carrying out 
the purposes of the National Banking Act, yet we 
think this contention of estoppel is without merit, 
for several reasons: * * * All of the essential facts 
in the situation were known to the Reserve Bank 
as fullv as thev were to the receiver of the Brook- 

_» v 

ings Bank or to Mr. Fouts, and probably even 
more fully. Under such circumstances, estoppel 
would not arise. 21 C. J. p. 1129, §131 p. 1131, §132; 
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11 Am. & Eng. Encyc. of Law, p. 434; Pomeroy’s 
Eq. Juris. (3d Ed.) §810; Bailev v. Lisle Mfg. Co., 
238 F. 257, 268 (C. C. A. 8); Fellows v. National 
Can Co. (C. C. A.) 257 F. 970, 977, and cases cited; 
First Nat. Bank of Fairbanks v. Noyes (C. C. A.) 
257 F. 593; Andrew Jergens Co. v. Woodburv, Inc. 
(D. C.) 273 F. 952, 965, affirmed (C. C. A.) 279 
F. 1016; Murphy v. Paine (I). C.) 15 F. (2d) 570, 
572; see Sturm v. Boker, 150 U. S. 312, 335, 14 S. 
Ct. 99, 37 L. Ed. 1093.” 

In the case of Varden v. City of Corbin, Ky., 2 F. 
Supp. 840, the Receiver of the Whitley National Bank 
of Corbin, Ky., sued to recover from the City of Corbin 
the proceeds of certain negotiable notes delivered to 
the city by the bank while it was an open and going con¬ 
cern in payment of the amount of the deposit standing 
to the credit of the City. The theory of the plaintiff 
was that the payments were made after the commis¬ 
sion of an act of insolvency or in contemplation there¬ 
of. The decision indicates that it was urged that the 
Bank Examiner had approved this course of settlement 
and that the transfer was made in good faith. Never¬ 
theless the Court held at page 841: 

“* * * It is claimed that the bank examiner ap¬ 
proved this course of action. It is hard to con¬ 
ceive that he did. But it makes no difference. Nor 
is it material that the officers of the hank or the 
defendants acted in good faith. It is urged that 
it was beneficial to the bank to pay its debts in this 
way as it got more for its notes than they were 
worth. But it w*as not beneficial to the depositors, 
who were not thus paid, in that, by reason thereof, 
if allowed to stand, they will fail to get their fair 
share of the assets of the bank. * * *” (Accent 
ours.) 
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A search of the authorities fails to disclose that the 
doctrine of estoppel has been successfully raised 
against a Receiver seeking to recover bank assets un¬ 
lawfully disbursed because the officers of the bank and 
the party receiving the assets were in pari delicto. 

The only question presented in this case is the in¬ 
terpretation of the Presidential Proclamation. If the 
Presidential Proclamation prohibited the Federal- 
American Company from paying the manager’s check, 
it can be assumed that both the defendant Company 
and the Federal-American Company knew the details 
of the transaction. Their actions were therefore un¬ 
lawful and fall within the Pottorff, Hirning and Var- 
den decisions and the decree entered herein should be 
vacated and a decree entered in favor of plaintiff. 

The defendants’ witnesses, Ralph Endicott and Min¬ 
nie Dixon Young, in all respects confirmed the facts de¬ 
veloped by the plaintiff, as applied to the violation of 
the Presidential Proclamation. The principal defense 
attempted to be set up in this case by the defendants 
was addressed to the allegations in the bill that the 
payment was in violation of the National Banking Act 
and as such in fraud of creditors. In order to do this 
they produced the witness, John Poole, who "was per¬ 
mitted to testify over the objection of plaintiff, the sub¬ 
sequent motion to strike his testimony being also over¬ 
ruled. 
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m. 

The evidence of John Poole, former president of the 
Federal-American National Bank and Trust Company, 
was erroneously admitted and should have been 
stricken out on the motion made by plaintiff. 

Although plaintiff had introduced no evidence in 
support of the allegations of the bill that the payment 
was in violation of the National Banking Act as being 
made in contemplation of insolvency or after an act 
of insolvency and. therefore, being in fraud of credi¬ 
tors the defendant company called John Poole as a 
witness (R. p. 4S). 

'Witness testified that since its organization he 
had been the President of the Federal-American 
Company and was in touch with the various divisions 
of the bank, its officers and affairs. That the bank was 
not licensed by the Comptroller of the Currency to 
reopen for its ordinary operations on March 14, 1933, 
following the i Proclamation for a national banking 
holidav. That this was the dav on which all banks 
in clearing house cities that were to be opened would 
open for normal resumption of business (R. p. 48). 

All of this witness’ testimony from this point on 
went to the question of his knowledge, or lack of knowl¬ 
edge, of the financial condition of the bank. There is 
no part of it in any wise responsive to any of the tes¬ 
timony introduced in plaintiff’s case in chief. Never¬ 
theless, the motion to strike the testimony of this wit¬ 
ness at the close of the direct examination was over¬ 
ruled. It appears from the findings of fact that the 
Court in large part predicated the conclusions of law 
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and the decree entered herein upon the testimony of 
this witness. 

i 

Witness testified that the first information he had 
that his bank was not going to be licensed to reopen 
was after 9:00 o’clock on the night of March 13, 1933 
w’hen so advised by the Comptroller's office. That “so 
far as I knew’ I had as much right to believe that my 
bank would be reopened as any bank had to believe 
that it would be reopened.” That prior to this notifi¬ 
cation it wras his feeling and that of the officers and 
directors of the bank that it would be permitted to re¬ 
open. That he had made inquiry at the Department 
and the Federal Reserve Board at Richmond to make 
certain “what they considered the bank’s cash position 
would have to be in order to safely resume business”. 
That when the Maryland Bank Holiday was declared 
the Washington Banks were anxious about it That 
the Clearing House Committee called in a number of 
bankers, including himself, for a conference. That the 
Federal-American Company owed not one cent. That 
it was under no obligation (R. p. 49) to the Federal 
Reserve Bank or any corresponding bank. That they 
arranged to borrow money from the Reconstruction 
Finance Corporation and had kept open until March 3, 
1933 and functioned normally except that many peo¬ 
ple came to get their money. That the bank had not 
attempted to get on a restricted basis. That the bank 
had met every obligation and it did not seem to him 

that anvone could have anv semblance of an idea that 
* * 

they were insolvent. That during the bank holiday 
witness’ bank did not receive deposits or honor checks 
but permitted withdrawals for emergency purposes in 
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very small amounts of $5.00, $10.00 and $25.00, cashed 
pay rolls that met the test of the President’s Procla¬ 
mation (R. p. 50). 

Under cross examination witness testified that his 

bank was examined in January of 1933. That the re- 

* 

port of the examination was received, addressed to the 
Board, at the bank (R. p. 50) on February 24, 1933. 
'Witness could not tell when he discussed this bank 
examiner’s report with the officers of the bank. Wit¬ 
ness could not tell whether between the 6th of March 
and the 14th of March, 1933, during the time the bank 
was closed by the Presidental Proclamation, he had 
called the officers of the bank together to go over the 
report (R. p. 51). Witness is certain that he discuss¬ 
ed the report with the entire Board, which included 
some of the officers, during the period between its re¬ 
ceipt and March 14. 1933. Witness does not know what 
action officially could be taken on the report and states 
that the records of the Board of Directors would not 

disclose its discussion unless it was officially acted 

* 

upon. That as regarded the officers of the bank they 
did not have much time to determine upon the facts or 
items listed in the report (R. p. 52). Witness could 
not tell when he read the report but undoubtedly read 
it before he was appointed Conservator. Witness 
thinks he read the summary of the report within an 
hour of the time it was received. Witness thinks he 
read every page of it. Could not tell when. Does not 
recall having referred the report to any other officer 
of the bank (R. p. 53). Witness could not say when 
he showed it to Mr. Lyddane and Mr. Waller, senior 
executives of the bank. Witness regarded the report 
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as an important thing in connection with banking oper¬ 
ations. Witness called the manager of the Federal 
Reserve Bank at Richmond to arrange a conference 
(R. p. 54) to talk about arrangements that might sub¬ 
sequently be presented as needed from his standpoint 
or the authorities in the Federal Reserve Bank. Wit¬ 
ness wanted to make it doubly sure that no question 
would come up at the last hour. Before he made that 
call witness analyzed the examiner’s report but not 
everv item of it. Had not analyzed it in the light of a 
bank closed under a Presidental Proclamation (R. p. 
55). Witness did not agree with the findings of the 
examiner and some of the things reported in that ex¬ 
amination. Did not recall just what an item of $1,- 
427,046.88—Other Bonds and Securities—was. Did 
not know on what basis that valuation was made. In 

the bank statement thev were carried at the book value 

* 

and not at the market value. Had witness considered 
the item on the 6th of March he would have realized 
that there was a difference between the book value and 
the market value of the bonds and that the difference 
was a depletion for purposes of liquidation (R. p. 56). 
Witness did not know what was included in the asset 
carried as prepaid expenses—$43,260.23—. Could not 
tell what passed through his mind with regard to this 
asset. Bank examiner’s report made in January 
when the bank was a going bank showed unimpaired 
capital of $2,000,000 and a surplus of $700,000 (R. p. 
57). That the item of Loans and Discounts—$10,292,- 
378.46 had been used in part as security for a Recon¬ 
struction Finance Corporation loan prior to March 6, 
1933 of $2,500,000. That the bank on March 3, 1933 
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was indebted to the Reconstruction Finance Corpora¬ 
tion in this sum (R. p. 58). "Witness did not make a 
reappraisal of this item to determine how much could 
be realized on by liquidation (R. p. 59). In this regard 
witness testified (R. p. 64) on re-direct examination 
that the item of Leans and Discounts had been reduc¬ 
ed by the collateral which the Reconstruction Finance 
Corporation selected without the knowledge of the 
President. The exact testimony at this juncture was 
as follows: 

Re-direct by Mr. Keefer: 

Witness had a loan from the Reconstruction 
Finance Corporation. 

“Q. And that loan was secured to their satis¬ 
faction ? 

A. I never knew. It was secured by collateral 
of their own choosing. 

Q. That is, they got your collateral for the 
loan? 

A. Yes, they picked their own collateral out. 

Q. The collateral belonged to the Federal- 
American National Bank? 

A. That is right.” 

Referring to page fifty-nine of the record, witness 
testified that the item of banking houses—$1,634,127.- 
57—was based upon the cost of land and buildings. 
That these were appraised in the month of March, 
1933 (R. p. 59). That the appraised value was great¬ 
er than the asset carried on the books. The asset— 
Furniture and Fixtures $139,281.83—was reappraised 
but not at that time (R. p. 60). Witness did not re¬ 
appraise the item of other real estate in the light of 
its value to a closed bank. Does not know what the 
bank examiner found about the other real estate. Did 
not assign any officers of the bank to make an exam- 


37 


ination along the lines of this interrogation. The bank 
did not honor checks between March 6th and March 
14th, but permitted a few emergency withdrawals. 
If someone asked for an emergency withdrawal which 
the bank thought was excessive the bank would not give 
him all that he asked for (R. p. 61). No officer of the 
bank made a study of the bank examiner’s report be¬ 
tween the 6th and 14th of March, nor a detailed analy¬ 
sis of it. Witness examined the report and other offi¬ 
cers of the bank must have examined it in that time, 
but he did not tell them to do it nor did they report 
the result of their examination. Witness refused to 
testify that he made a report to the Board and stated 
that he advised them as to the essential features of the 
report (R. p. 62). Witness had no chance to survey 
the report as we customarily did. No other officer 
of the bank made a report to him. On February 28, 
1933 or March 1, 1933 the report was submitted to the 
Board bv witness. The following cross examination 
of Mr. Poole by Mr. Ward then ensued (63): 

“Q. Now, then, between the 3rd of March and 
the 14th of March it was never resubmitted to the 
board or discussed by them with you or anyone 
else ! 

A. At every meeting we have we discuss some 
phase of our problems. 

Q. Did you discuss with the board the question 
of the deterioration of the assets in view of the 
changed condition of the bank as between the date 
of the report and the date of the meeting!: 

A. I could not tell you, Mr. Ward, whether (R. 
p. 63) we discussed the matter of the deterioration 
of assets or not. We were all concerned— 

Q. Just a moment. Your answer is you do not 
remember; is that correct! 

A. I do not believe I did discuss it with them. 
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Q. All right. If you had discussed it with them 
there would be some record of it in the minutes of 
the board, would there not? 

A. Not necessarily. If action was taken, there 
would be. 

Q. However, you would remember if you had 
discussed it with them? 

A. I think I would'’ (R. p. 64). 

On re-direct examination witness testified that the 
bank had a loan from the Reconstruction Finance Cor¬ 
poration, secured by collateral of their own choosing. 
That he did not know what collateral they selected (R. 
p. 64). That when the bank examiner's report was re¬ 
ceived in February of 1933 he did not give it to the 
board until about the 1st of March, 1933. 

Bv Mr. Keefer,—Re-direct: 

“Q. As I understood from your cross examina¬ 
tion you gave this report to the board and also 
forwarded a copy of it along al>out the first of 
March ? 

A. No, I think there was a special meeting be¬ 
cause of emergency we were in, with respect to the 
question as to whether or not we would borrow 
money, and if so how much and how, and to get 
the necessary authorities to borrow it” (R. p. 65). 

Re-direct Examination bv Mr. Cobb: Witness testi- 

• 

fied that there are frequent differences of opinion be¬ 
tween the bank examiner and the bank officials regard¬ 
ing certain loans (R. p. 65). That the status of the 
bank is shown by the summary. That the Treasury 
Department did not call upon the bank to do anything 
after the January report was received. The bank con¬ 
tinued doing business just as it had done up to March 
6, 1933. That the American Appraisal Company had 
been called in to make a complete appraisal. That up 
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until March 6, 1933 there was no indication by anyone 
to witness, as President of the bank, respecting the 

i 

bank being insolvent or anything of that kind although 
“We had plenty of problems in the bank and we knew 
it” (R. p. 66). 

Re-cross Examination by Mr. Ward: Witness real¬ 
ized that bank examiner’s report might contain items 
which had no real value at all. Witness was never pre¬ 
viously concerned with receiving an examiner’s state¬ 
ment two or three davs before his bank was closed un- 

» i 

der Presidential Proclamation. Witness never before 
had had the question of determining liquidating value 
of assets as of a time subsequent to the date of an ex¬ 
aminer’s report (R. p. 67). 

While it is respectively submitted that none of this 
evidence is responsive to the plaintiff’s case in chief 
and should l>e stricken, if the same is to remain in the 
record it brings the position of the defendant Com¬ 
pany squarely within the following propositions of 
law: 

(a) That the officers of the Federal-American Com- 

i 

pany knew, or by the exercise of reasonable care should 
have known, that the bank was insolvent prior to 
March 13, 1933. 

i 

(b) That the payment of the check was made after 
a declaration of insolvency in contemplation of insol¬ 
vency and therefore being a violation of law the same 
was not made under a mistake of law which prevents 
recoverv. 

9/ I 

The evidence of John Poole establishes that the bank 
was insolvent on March 3, since but $3,300.00 was paid 
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out of its assets between the date of the bank's closure 

and the date the bank was declared insolvent by the 

appointment of a Conservator. It shows that he, as 

President of the bank, did not attempt to ascertain 

how much of the item—Loans and Discounts $10,292,- 

378.46—remained among the assets of the bank after 

the Reconstruction Finance Corporation had selected 

its own collateral security for a loan of $2,500,000. As 

a matter of fact, the evidence indicates that the witness 

was verv much concerned about the condition of his 

bank but that he did not analvze the bank examiner’s 

•> 

report or have it analyzed by any other officer of the 
bank. The adroit manner in which the witness avoids 
testifying as to what actually did take place, it is sub¬ 
mitted, brings the situation quite definitely within the 
rule laid down in Uhl, Receiver, v. First National Bank 
& Trust Company of Kalamazoo, supra; Nelson v. 
Lewis, 73 F. (2d) 521 at 523, Varden v. City of Corbin, 
Ky., supra; Federal Reserve Bank v. Omaha National 
Bank, 45 F. (2d) 511. The fact that the officials of the 
bank may have closed their eyes to the situation or 
failed and neglected to make an investigation to deter¬ 
mine its financial condition cannot make lawful that 
which, had they made such an examination, would have 
been unlawful. It is, therefore, submitted that the 
Court should have found a violation of the National 
Banking Act and that on this theory of the case the 
Court should have entered a decree in favor of the 
plaintiff. 
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IV. 

The Federal-American Company was insolvent from 
and after March 3,1933, a fact which its officers knew 
or by the exercise of reasonable care should have 
known, and therefore they were prohibited by law 
from paying out its funds after that date. 

Paragraph 9 of the Bill charges a violation of Sec¬ 
tions 5236 and 5242 R. S. by the defendants. These 
statutes prohibit payments of assets by officers of a 
bank in contemplation of or after commission of an 
act of insolvency by the bank. The provisions of these 
sections are inseparably woven into the entire scheme 
of winding up national banks. They contemplate a 
distribution to all creditors on a ratable basis and 
none other. They prohibit preferences either directly 
or otherwise in favor of any creditor over others. Cook 
County Natl . Bk. v. U. S., 107 U. S. 445; White v. Knox, 
111 U. S. 784; Scott v. Armstrong, 146 U. S. 399; Mer¬ 
rill v. Natl. Bank, 173 U. S. 131; Bank v. Colby, 21 Wall. 
609. 

A violation of these statutes must be predicated 
upon the following acts committed by a bank which 
was ostensibly open, but after commission of an act 
of insolvency or in contemplation thereof. 

1. Delivering assets to another in contemplation of 

insolvency. 

* 

2. Delivering assets to another when the officers 
knew or should have known that the bank was insol¬ 
vent. 
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On the other hand, the rule is that the disposal of 
the assets of a closed bank at variance with the statute 
is unlawful. 

The defendant company in its plea limits its denial 
to knowledge of a payment made “in contemplation of 
insolvency or to the application of payment in any way 
prohibited by laic, or to prefer defendant, Minnie 
Dixon Young .” It does not deny a violation of the 
statute but simply denies that it had knowledge of con¬ 
templated insolvency or preference to the defendant 
Young, or that the payment was preferential. 

The defendant Young denies that the payment was 
in contemplation of insolvency or to procure applica¬ 
tion of the payment in violation of law, but alleges that 
the Federal-American Company was bailee for her. 
She, too, does not deny the insolvency of the bank or 

the commission of an act of insolvencv. 

* 

The violation of the statutes is a material averment. 
The restricted denial of the defendants is not as broad 
as the averments; hence under law rule 29 there is an 
admission of the violation of the statute. (0'Donnell’s 
Common Law Procedure and Forms, pages 219-220 
citing from Gilbert v. Parker, 2 Salkeld 629.) 

The reason for this limited denial is apparent from 
the rule laid down in Godfrey r . Terry, 97 IT. S. 171, in 
which the Merchants Bank of Cheraw, South Carolina, 
chartered under the laws of South Carolina, whereun- 
der holders of stock within twelve months of failure 
were liable individually to amount of stock. A Receiver 
was, about 1865, appointed for this bank by a State 
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Court. Suit was brought to enforce the stockholders’ 
liability. The defense was, statute of limitations based 
on failure in 1860, when by reason of an act of the 
South Carolina legislature prohibiting specie pay¬ 
ments, this bank suspended and never after resumed 
same. The Court held: 

“We are of the opinion that the court erred in 
fixing the date of the failure of the bank at March 
1, 1865. * * * I # 

“It is argued that the suspension of specie pay¬ 
ments in 1860, by the banks of South Carolina was 
legalized by her legislature. (Note that South 
Carolina, was the creating sovereignty) * * *. It 
could not relieve them from the obligation to pay 
their debts in specie, nor extend the time for pay¬ 
ment. * * * If they (the banks) did not pay them 
(i. e. their debts) they failed. * * *. That is to 
say, it (the bank) failed to pay the deposits then 
held (in 1860), or the circulating notes it had then 
out, according to its legal obligations to do so. It 
was not able to do so, and therefore, was insolvent. 
It did not do so, and was, therefore, bankrupt. It 
refused to do so and, therefore, it failed. 

“If this bank had resumed payment shortly after 
the suspension, and had paid, or offered to pay all 
its indebtedness in specie, there would have been 
no question of liability of stockholders, nor any 
question of failure. But since it never did pay or 
offer to pay these obligations; since it was never 
after this able to pay these obligations, it was ever 
afterwards insolvent, and its failure must bear 
date of this first and continued refusal and inabil¬ 
ity to pay. * * * 

“We are of the opinion, then, that the bank fail¬ 
ed, within the meaning of the clause of its charter, 
in November, 1860. * * 

In the instant case we have a suspension of specie 

payments under a Presidential Proclamation lawfully 

! 
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authorized, bv a bank which never thereafter resumed 
or offered to resume payment. After the suspension 
it was “ever afterwards insolvent and its failure must 
date from this first and continued refusal and inability 
to pay.” 

is not the appointment of stick Receiver u'hich 
fixes the rights of creditors, but the date of insol - 
veneg. 

Steele v. Randall (C. C. A.) 19 Fed. (2) 40 at 
42. 

Merrill v. Natl. Bank Jacksonville, 173 U. S. 
131 at 147. 

Yardley v. Philler, 167 U. S. 344 at 360. 

Scott v. Armstrong, 146 U. S. 499 at 511. 

In re Battani, 6 Fed. Supp. 376. 

In the case of the Mechanics Universal Joint Com¬ 
pany v. A. B. Oulhane, in the U. S. Circuit Court of 
Appeals, seventh circuit, October Term 1935, No. 5384, 
the corporate appellant had on June 12, 1931, by appel¬ 
lant Ekstrom its president drawn a check for $42,716.12 
on an insolvent national bank, represented by appellee- 
receiver, which was paid on June 13th. On that date 
the bank was declared insolvent and never reopened. 
Ekstrom was a member of the board of directors of the 
insolvent bank. The Court said: 

“On Sunday, June 14, the Manufacturers Bank 
was insolvent, and by resolution of the board its 
affairs were placed in the hands of the Comptrol¬ 
ler. There had been no appreciable change in its 
condition from June 12, 1931. From June 6 to 
June 13, 1931, inclusive of both days, the bank re¬ 
mained open and transacted its usual and ordinary 
banking business, accepting deposits and paying 
all checks drawn upon and presented to it, and 
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during that time it was able to and did meet all its 
obligations as thev matured. The court found that 
prior to the payment of the controverted check, the 
bank had committed no act of bankruptcy. 

4 ‘The court therefore concluded that the equities 
of the cause were with appellee, * * * 

“Appellants contend that the bill sought a recov¬ 
ery under section 5242 Revised Statutes (12 U. S. 
C. A. section 91) which provides that there can be 
no recovery under that section unless the payment 
in question was made after the bank had commit¬ 
ted an act of insolvency, or in contemplation there¬ 
of with a view to prevent the application of its 
assets in the manner prescribed by the Banking 
Act or with a view to the preference of one credi¬ 
tor to another. They insist, therefore, that the 
decree was not justified because (1) the bank had 
committed no act of insolvency before the payment 
of the check, (2) there was no proof of insolvency, 
(3) none of the officers of the bank believed that 
the bank was insolvent when the check was paid, 
and (4) none of the officers, at the time the check 
was paid, contemplated an act of insolvency, or 
the closing of the bank. The court found that fact 
(1) was true, but, even so, that fact of itself would 
not invalidate the decree. The court also found 
that the bank was insolvent on Sunday, June 14, 
and that there had been no appreciable change in 
its condition since June 12, the day of the direc¬ 
tors’ meeting. That finding we think was support¬ 
ed bv material evidence and we cannot disturb it. 
It may be true that none of the officers thought it 
was insolvent, or contemplated an act of insol¬ 
vency or the closing of the bank, but in view of 
the condition disclosed, and the reports and cor¬ 
respondence from the Comptroller, together with 
the advice and suggestions of the examiner, we 
are convinced that the officers and directors should 
have known that the bank was insolvent and that 
closing was imminent. * * *” 
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In the instant case, between March 3rd, the last busi¬ 
ness dav, and March 14th, the dav when the bank was 
declared insolvent, less than $3,300.00 had been paid 
out, of which the $3,000 is here in suit. The officers of 
the Federal-American Company were worried over its 
condition vet made no detailed analvsis of its affairs. 
Even the President did not know what assets the Re¬ 
construction Finance Corporation had taken out of the 
Loans and Discounts item of $10,292,378.46 as collat¬ 
eral for the $2,500,000 loan. He never tried to find out. 
In fact he seemed more interested in finding where he 
could borrow monev than in the financial condition of 
his bank. Had he analyzed his supposed assets as the 
Comptroller did he would surely have learned before 
the Comptroller advised him that he was President of 
an insolvent bank. 

“Sec. 5242 is a legislative declaration that the rata¬ 
ble distribution shall be protected from voluntary dis¬ 
ruption before the appointment of a receiver.’’ 

Steele v. Randall, supra. 

Xote particularly that the regulations of the Treas¬ 
ury Department between March 6, 1933 and March 14, 

1933 clearlv show that the Secretarv of the Treasure 
* •> •/ 

did not limit the Proclamation to hoarding. His regu¬ 
lations authorized: 

1. Banks to make change. 

2. To allow access to safe deposit boxes. 

3. Return intact of items tendered for deposit or 
collection after closing hours. 
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4. Pavment of checks on the Treasurer of the United 
States, not in gold. 

5. To accept payment in the settlement of obliga¬ 
tions payable at or to the banks. 

6. Collection of drafts etc. for food or feed, and 

banking functions connected therewith except pay¬ 
ments in gold. ; 

7. Create and pay special trust deposits. 

8. Settlement of checks charged on banks where 
payments of money or currency were not involved. 

9. Return of safe keeping deposits. 

10. Limiting the functions to absolute necessities of 
communitv. 

11. Transfer of credits to foreign branches. 

12. Authority to clearing houses to issue temporary 
exchange under limitations. 

13. Banks in fiduciary capacity to transact fiduciary 
business. 

14. Federal Reserve Banks to conduct operations 
as fiscal agents of the United States. 

15. Explanation of regulation No. 7 to create and 
pay special trust deposits. 

t 

16. Banks to complete payments of subscription for 

Treasure bills. 

•/ 

i 

17. Drawee banks to charge and credit accounts in 
settlement of checks issued prior to March 6, 1933. 
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18. Subscription and payment by banks for Govern¬ 
ment obligations and redemption of Government obli¬ 
gations not in gold. 

19. Substitution or release of collateral. 

20. Opening of Federal Reserve banks on March 13. 

21. Authorizing banks, with certain exceptions, to 
open on or after March 13, except as to payments in 
gold, etc. withdrawing for hoarding and foreign ex¬ 
change. (The Court will note that the Federal-Ameri¬ 
can Company was not authorized to open under this 
regulation . The Washington Loan & Trust Company 
was opened on "March 14.) 

22. Regulation 22 was applied to banks of class not 
here involved. 

23. Prohibits withdrawal for hoarding. 

24. Authorizes banks to pay official drafts on the 
Secretary of State, but not for personal account. 

25. Use of gold for trade, etc. 

26. Issuance of drafts for domestic and foreign 
trademarks, etc. 

A scanning of the regulations demonstrates beyond 
question that the transaction in issue was not author¬ 
ized by any one of the twenty-six regulations promul¬ 
gated by the Treasury. They do show that the Procla¬ 
mation comprehended far more than simply the act of 
hoarding. Regulations 1-3, 5-6, 8, 11, 13, 16, 17-20, 25, 
26, in no sense relate to hoarding; whereas regulations 
4, 10, 21 and 23 specifically prohibit it. Regulation 24 
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guards against it. The other regulations not thus indi¬ 
cated cover unrelated matters of banking. 

An examination of Treasury Regulation No. 8, dated 
March 7, 1933, will show that it specifically prohibited 
the very thing which the defendant company did in this 
case. 

The interpretation plaintiff claims for the lan¬ 
guage of the Proclamations referring to bank holidays 
has been adhered to in decisions in Michigan, Mary¬ 
land and other states. 


In re Battani et al., 6 Fed. Supp. 376, supra, the 
Guardian National Bank on February 11, 1933 was 
closed bv order of the Governor of the State of Michi- 
gan declaring a bank holiday. It remained closed until 
the Presidential holiday was declared March 6, 1933. 
The bank was declared insolvent, and a receiver ap¬ 
pointed on May 11, 1933. The referee found as a fact 
this bank was solvent on February 11, 1933 “when its 
doors were closed.” 


The Court said: 

“This finding can not be sustained * * *. The 
determination of the Comptroller of Currency on 
the appointment of the Receiver on May 11, 1933, 
that the bank was insolvent, cannot be attacked in 
this proceeding. Liberty Natl Bank of S. C. v. 
McIntosh, 16 Fed. (2) 906; U. S. National Bank of 
LaGrande v. Pole, 2 Fed. Supp. 153; Crawford v. 
Gamble, 57 Fed. (2) 15. The rights of the parties 
are fixed as of th-e time of the closmg of the bank 
rather than as of the time of the appointment of 
the Receiver. Steele v. Randall , 19 Fed. (2d) 40.” 


In the case of U. S. National Bank of La Grande v. 


Pole, 2 Fed. Supp. 153, the Court held that the 


action 





of the Comptroller of the Currency within boundaries 
of his jurisdiction is not subject to collateral attack, 
nor is it subject to direct attack unless founded on 
error of law, fraud, or mistake, U. S. C. A. Supp. Title 
12, page 2, note 1. 

The attempted challenge of the finding of insolvency 
of this bank if it goes further than to allege that the 
defendants did not know of it, is certainly in collateral 
form. Hence, all of the evidence of John Pole is sub¬ 
mitted on an issue which is not raised in the pleadings. 

In the case of Goess v. Heckscher, U. S. D. C. for 
Southern District of New York, No. L 57-232, supra , 
Judge Knox said, in part: 

“I cannot but conclude that one of the purposes 
of the action there taken was to conserve the status 
of the banks within the national system, and to fix 
the right of their debtors and creditors as of the 
date of the proclamation (March 6, 1933) unless 
and until it should thereafter appear that, as of 
such date, a particular bank was in condition to be 
permitted to resume business. Unfortunately that 
condition could not be exhibited by the Harriman 
National Bank and Trust Co. and it never re¬ 
opened. If during the time the bank was closed 
some persons to the exclusion of others, could posi¬ 
tion themselves so as to be preferred creditors of 
the institution it would he most unfair to deposi¬ 
tors who could not withdraw their funds, and it 
would also serve to frustrate the purposes and in¬ 
tent of the presidential proclamation and executive 
order * * V’ 

In the instant case a general creditor of the Federal- 
American National Bank and Trust Company, while it 
was closed , on no other authoritv than an agreement of 
the Washington Clearing House, presented, or caused 
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to be presented to this bank, a check which was paid, in 
violation of the Presidential Proclamation, and the 
Treasury regulations, the presenting bank being then 
and at all times fully advised as to the terms of the 
proclamation and the regulations issued thereunder. 
Nevertheless, the defendants claim a right to keep this 
money, procured from a closed and insolvent bank. 
This is a novel situation. Heretofore, depositors sus¬ 
pecting insolvency have withdrawn their money from 
banks, before they closed, and the knowledge of the 
withdrawing depositors was held immaterial to their 
right to keep their money so obtained. But here the 
case is different. The depositor did not get his money 
from a functioning bank. It was the Washington Loan 
and Trust Company which obtained the money (not as 
agent) from a closed bank. i 

The Comptroller’s determination of insolvency is 
conclusive and cannot be questioned. This rule has 
been followed in Barbour et al. v. Thomas and Deming 
et al. v. Schram, No. 6035 and 6036 U. S. D. C. Eastern 
District of Michigan. S. D. April 6, 1933, 7 Fed. Supp. 
271; Crawford v. Gamble, 57 Fed. (2) 15; Liberty 
National Bank v. McIntosh, 16 Fed. (2) 906; Deweese 
v. Smith, 106 F. 438, Aff. 187 U. S. 638; Casey v.Galli, 
94 U. S. 673; Christopher v. Norvell, 201 U. S. 216, 26 
S. Ct. 502; Kennedy v. Gibson, 75 U. S. 498. 

In Barbour v. Thomas (supra) the Court held: 

“ Therefore it is immaterial whether the bank 
was solvent on the dates of the state and national 
holidays * * * . The allegations in these respects 
and the proof tendered in support thereof were 
immaterial to the main issues, did not and could 



not constitute a defense at law or in equity. Day 
y. U. S., 245 U. S. 159, 38 S. Ct. 57. 

“What has been said assumes that the proof 
would sustain the allegations. * * *. However, the 
bank official closed the bank * * *. Under the acts 
of Congress and the decisions of the Courts to 
which reference has been made the Comptroller 
of the Currency constitutes a quasi judicial tri¬ 
bunal, to whose exclusive determination Congress 
has intrusted the decision * * *. His decisions 
of questions within his jurisdiction are * * * im¬ 
pervious to collateral attack, and open to avoid¬ 
ance by the Court only in a direct attack upon 
them on ground of clear error of law, fraud, or 
mistake * * V’ 

In the case of Uhl, Receiver r. First National Bank 
and Trust Company of Kalamazoo, Michigan, U. S. D. 
C. Western District of Michigan, Southern Division, 
No. 3656, February 15, 1935, Judge Raymond quotes 
from Nelson v. Lewis, 73 F. (2d) 521, 523 as follows: 

“If the financial condition of the bank is such 
that an actual act of insolvency is imminent, and 
the officers of the Bank know or ought to know 
this condition, a payment to a creditor or depos¬ 
itor is void if not made in the ordinary course of 

* 

business: an intent to prefer is presumed under 
such conditions, and as a rule the creditor and de¬ 
positor need not know of the imminency of the act 
of insolvency. National Security Bank v. Butler, 
129 U. S. 223; Federal Reserve Bank of Kansas 
City v. Omaha Nat. Bank, 45 F. (2d) 511; Parks 
v. Knapp, 29 F. (2) 547; American Surety Co. 
of N. Y. v. Jackson, 24 F. (2) 768; Brill v. Mc- 
Innes, 14 F. (2) 306.” 

Judge Raymond then points out that the withdrawals 
were made while a banking moratorium was in effect 
in Michigan. On February 21, 1933 the Governor, by 
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proclamation, permitted certain limited banking op¬ 
erations to be carried on which included: 

“1. Reserve deposits shall be available to de¬ 
positing banks and may be drawn without creat¬ 
ing a preference.’’ 

On March 6, 1933 the President of the United States 
proclaimed a general bank holiday. On April 7, 1933 
the Michigan legislature ratified and confirmed the 
proclamations of the Governor. The money in ques¬ 
tion was drawn as a “Reserve Deposit”, between Feb¬ 
ruary 23rd and March 10, 1933, and the defendants 
contended the withdrawals were in “ ordinary course 
of business”, with no thought of insolvency, no reason 
to believe bank would not reopen, on an unrestricted 
basis, and was justified by the Governor’s proclamation 
of February 21st, as ratified. 

The Court said: 

“* * * It is stated that the transactions be¬ 
tween the two banks may properly be said to have 

been ‘in the ordinarv course of business’ within 

* 

the meaning of the rule. As indicated, the court 
does not concur in these views. * * * 

“The case of Varden v. City of Corbin, Ky., 
et cd., 2 F. Supp. 840, 841, holds that where the 
nature and probable consequence of a transfer of 
notes to depositors was to prefer such depositors, 
the officers cannot claim that a preference was not 
intended. The Court said: 

“ ‘Whether the officers of the bank realized to 
the full extent that such was its condition at this 
time, it was “reasonably apparent” that such was 
the case. Thev should have realized it and closed 
its doors. * * *. 

“ ‘Here the natural and probable consequence 
of these transfers was to prefer, and the officers 
cannot be heard to say that they did not intend to 
prefer.’ ” 



It is submitted that the parallel to the instant case 
is complete. Both hanks were closed by executive fiat. 
Both were permitted to reopen for limited purposes. 
Under such authority the Michigan bank paid out the 
funds in controversy while the Federal-American Com- 
pany paid out the funds here sought to be recovered 
under the influence of a ruling of the Washington 
Clearing House. In each case the bank was insolvent. 
In each case the officers of the bank would have, had 
they looked at their assets, known the bank was in¬ 
solvent. In the case at bar there was no authority of 
law for making the $3,000 payment. In the Michigan 
case the Executive had authorized such payments and 
this was ratified by the legislature. Each bank, before 
the payment complained of, admittedly had refused to 
honor checks drawn on it, which is an act of insolvency. 

It is more than a novel argument, when a payment 
of this character, made to a general creditor by a 
closed bank, that never reopens, is urged as not in 
contemplation of insolvency and such contention is 
sought to be supported by authorities. All authori¬ 
ties so far produced by defendants deal with pay¬ 
ments made by open or functioning banks or with 
transactions initiated prior to and in course of collec¬ 
tion at the actual closing of the bank, consummation be¬ 
ing attempted after the bank was closed. In none of 
these cases was payment allowed to stand. Why should 
it be permitted herein? 

In this case the bank was closed bv fiat of the Presi- 
dent. This was followed by the Comptroller’s adjudi¬ 
cation of insolvency. In the interim this money was 
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paid. In the case of Federal Reserve Bank v. Omalm 
National Bank, 45 F. (2d) 511, the Court said: 

“It is strenuously insisted that the transactions 
between the Casper bank and the Cheyenne bank, 
and those between the Cheyenne bank, and the 
Omaha bank, were all in the ordinary course of 
business; * * *. We cannot think it is the usual 
course of business for a bank known by its officers 
to be hopelessly insolvent, and about to close its 
doors, to request of another bank an advancement 
of credit knowing that the credit will not be re¬ 
paid. * * *” Hirning v. Federal Reserve Bank, 
52 Fed. (2d) 332. 


Can the instant transaction conceivably be in the 

m/ 

usual course of business, when the Federal-American 
National Bank and Trust Company was closed (not 
about to close) and the transaction resulted in ab¬ 
stracting the full amount claimed, from the assets of 
an insolvent bank to the pro tanto injury of every one 

i 

of the 30,000 depositors of that bank? See also Vann 
v. Federal Reserve Bank of Richmond, 47 F. (2d) 786. 



The decree entered herein should have been for the 
plaintiff and against the defendant. 


It is respectfully submitted that the authorities 
cited in the foregoing argument, as well as the Presi¬ 
dential Proclamation itself, admit of no interpretation 
except an intention to maintain without change the 
financial status of every bank in the United States until 

such time as their solvency could be established to the 

& 

satisfaction of the Comptroller of the Currency. 

Daly Bros. v. Hickman, 61 W. L. R. 802, supra; 
G-oess v. Heckscher, U. S. D. C. Southern Dis¬ 
trict of New York, Law 57-232, supra; 
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Ghingher v. Pearson, 168 Atl. 105, supra; 

Pestcoe v. Sixth National Bank, 171 Atl. 322, 
supra; 

Baker-Cammach Textile Corp. v. Hood, 175 S. 
E. 157, supra; 

Godfrey v. Terry, 97 U. S. 171, supra; 

Carroll v. Greene, 92 U. S. 509, supra; 

Terry v. McLure, 103 U. S. 442, supra; 

Gimbel v. Harriman National Bank, 11 F. 
Supp. 836, supra; 

Pyne v. Jackman, 12 F. Supp. 653, supra; 

In re Battini, 6 F. Supp. 376, supra; 

Hudson v. Thomas, 6 F. Supp. 857, supra; 

Uhl, Receiver v. First National Bank & Trust 
Company of Kalamazoo, U. S. 1). C. West¬ 
ern District of Michigan, Southern Division 
No. 3656, supra. 

The Comptroller of the Currency found the Federal- 
American Company was not solvent at the time it 
closed. 

The act of the defendants was calculated to change, 
and did change, the financial status of the Federal- 
American Company after it was closed. All of the evi¬ 
dence establishes the fact that this withdrawal was in 
violation of the Presidential Proclamation. The lower 
Court appears to have recognized this but to have re¬ 
lied upon the theory that the Receiver and the defend¬ 
ants were in pari delicto as regards this transaction 
and therefore the Receiver was estopped from recover¬ 
ing the money (R. 3S). But as already pointed out, the 
Receiver, who represents the interests of stockholders 
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and creditors, could not be estopped from recovering 
for the benefit of the creditors on account of any un¬ 
lawful act of the officers of the bank in conjunction with 
the defendants, or either of them. 

Cooper v. Hill, 94 Fed. 582; 

McCormick v. King, 241 F. 737; 

Bowerman v. Hamner, 39 S. Ct. 549, 250 U. 
S. 504; 

Gerner v. Thompson, 74 F. 125; 

Bailey v. Mosher, 63 F. 488; 

Stuart v. Hayden, 72 F. 402; affirmed 18 S. Ct. 
274; 

Hornor v. Henning, 93 U. S. 228; 

National Exch. Bank v. Peters. 44 F. 13, ap¬ 
peal dismissed 12 S. Ct. 767; 144 U. S. 570; 
Howe v. Barney, 45 F. 668; 

.Conway v. Halsey, 44 N. J. Law, 462; 

Barnes v. Swift, 11 Ohio Dec. (Reprint) 321, 
26 Cine. L. Bui. 110; 

Baltimore & Ohio Railroad Company v. Smith, 
56 F. (2d) 799, supra; 

Eckerson v. Utter, 7 F. Supp. 201, supra; 
Texas & Pac. Ry. Co. v. Potto rff, 291 U. S. 
416, supra; 

Himing v. Federal Reserve Bank, 52 F. (2) 
382, supra; 

Varden v. City of Corbin, Ky., 2 F. Supp. 840, 
supra . 


i 
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Conclusion. 

In view of the fact that the action of the defendant 
Company and defendant Young, together with the Fed¬ 
eral-American Company was in violation of the Procla¬ 
mation of the President and that the officers of the Fed¬ 
eral-American Company knew, or should have known 
that it was insolvent, the decree herein should not have 
been entered and this Court on the record herein should 
enter an order reversing the decree. 

Respectfully submitted, 

HUSTON THOMPSON, 
HERBERT S. WARD, 

Southern Building, 
Washington, D. C. 

Attorneys for Appellant . 
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APPENDIX. 

THE DISTRICT COURT OF THE UNITED 

STATES 

for the Western District of Michigan, 
Southern Division. 


DAVID E. UHL, Receiver of the Grand 
Rapids National Bank, 

Plaintiff, 

v. 

THE FIRST NATIONAL BANK AND 
TRUST COMPANY, of Kalamazoo, 
Michigan, a national banking corpora¬ 
tion, 

Defendant. 


r No. 3656. 


This suit is brought under section 91, Title 12 U. S. 
,C. A. (R. S. sec. 5242), which in effect declares null and 
void all payments of money bv a national bank to credi- 
tors after the commission of an act of insolvency, or 
in contemplation thereof, made with a view to prevent 
the application of its assets in the manner prescribed 
by the National Banking Act, or with a view to the pref¬ 
erence of one creditor to another. The obvious purpose 
of this section and of section 194 of the same title is to 
secure equality of distribution of the assets of an in¬ 
solvent bank among its creditors. (See Smith v. Bald¬ 
win, 69 F. (2d) 390, and Jennings, Receiver v.; United 
States Fidelity & Guaranty Company, U. S. Sup. Ct., 
Februarv 4, 1935.) Plaintiff seeks recoverv of the sum 
of $115,107.58 alleged to have been withdrawn in cir¬ 
cumstances which resulted in an unlawful preference. 


Waiver of jury trial was duly filed. 

The parties are in accord upon many of the impor¬ 
tant facts, and recognize the fundamental principles of 
law applicable thereto, as stated in Nelson v. Lewis, 73 
F. (2d) 521, 523: 
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“If the financial condition of a bank is such that 
an actual act of insolvency is imminent, and the of¬ 
ficers of the Bank know or ought to know this con¬ 
dition, a payment to a creditor or depositor is 
void if not made in the ordinary course of busi¬ 
ness; an intent to prefer is presumed under such 
conditions, and as a rule the creditor and deposi¬ 
tor need not know of the imminencv of the act of 
insolvency. National Security Bank v. Butler, 129 
U. S. 223, 9 S. Ct. 281, 32 L. Ed. 682; Federal Re¬ 
serve Bank of Kansas City v. Omaha Nat. Bank 
(C. C. A.) 45 F. (2d) 511; Parks v. Knapp, 29 F. 
(2d) 547 (C. C. A. 3); American Suretv Co. of 
N. Y. v. Jackson, 24 F. (2d) 768 (C. C. A. 9); Brill 
v. Mclnnes, 14 F. (2d) 306 (C. C. A. 8).' ? 

The controversy arises from the fact that at the 
time of the alleged preferential payments, a banking 
moratorium pursuant to proclamations of the gover¬ 
nor was in effect in the State of Michigan. Defendant 
takes the position that the withdrawals complained of 
were made in the ordinary and usual course of busi¬ 
ness transacted between defendant and the Grand 
Rapids National Bank, and were not actuated by knowl¬ 
edge of insolvencv. 

The situation so far as material to the issues is as 
follows,—On February 11, 1933, defendant had on de¬ 
posit in the Grand Rapids National Bank $121,099.46. 
The Bank was closed on both February’ 12th and Feb¬ 
ruary 13th, the 12th falling: on Sunday and the 13th 
being observed as Lincoln's Birthday, a legal banking 
holidav bv statute. In the earlv morning of Februarv 
14th a proclamation was issued by the governor which 
proclaimed the days from Tuesday Feb. 14, 1933 to 
Tuesday Feb. 21, 1*933 both inc. to be public holidays, 
“during which time all banks, trust companies and 
other financial institutions conducting a banking or 
trust business within the State of Michigan shall not 
be opened for the transaction of banking or trust 
business, the same to be recognized, classed and treat¬ 
ed and have the same effect in respect to such banks. 
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trust companies and other financial institutions as 
other legal holidays under the laws of this state, pro¬ 
vided that it shall not affect the making or execution 
of agreements or instruments in writing or interfere 
with judicial proceedings.’’ The bases for the pro¬ 
clamation were recited to be an acute financial emer¬ 
gency existing in the Citv of Detroit and throughout 
the state of Michigan, and requests by the Michigan 
Bankers Association and the Detroit Clearing House. 
The Grand Rapids National Bank was closed, pursu¬ 
ant to this proclamation, from February 14th to Feb¬ 
ruary 21st, inclusive, and also on February 22nd, a 
legal holiday. On February 21, 1933, the governor 
issued a second proclamation which announced “that 
all banks, trust companies and other financial institu¬ 
tions conducting a banking or trust business within 
the State of Michigan prior to said holiday, shall be 
opened for the transaction of business at the regular 
opening hour on the morning of Thursday, February 
23rd, 1933, provided, however, that such business shall 
be limited to the following functions: 

“1. Reserve deposits shall be available to de¬ 
positing banks and may be drawn without creat¬ 
ing a preference. 

2. Payments to depositors in either comniiercial 
or savings departments shall be limited in amount 
to the proportion the total individual deposit 
bears to the cash on hand, available reserves in 
banks and United States Government bonds in 
each such department. Such payments shall only 
be allowed for necessary purposes, such as pay¬ 
rolls, bank transit items created on and after Feb¬ 
ruary 23, 1933, necessary living expenses, tax 
payments, or other obligations to the State of 
Michigan and subdivisions thereof, or to the Fed¬ 
eral Government, drafts with bill of lading at¬ 
tached, Reconstruction Finance Corporation 
monies on deposit for welfare purposes, and such 
other purposes necessary for the ordinary con¬ 
duct of business, providing always that no depos¬ 
itor shall be preferred as against any other de¬ 
positor. 
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3. Banking institutions may take new deposits, 
but such deposits shall be treated as trust deposits, 
and there shall be opened in each such institution 
a trust deposit department. Such deposits shall 
be payable on demand without interest and held 
solely for the repayment of such depositors. 

4. Banks and trust companies acting in a fidu¬ 
ciary capacity may perform their duties and dis¬ 
charge their obligations in such capacity, provid¬ 
ed that in the exercise of such fiduciary functions 
debtor and creditor relationship shall not be in¬ 
volved. 

5. Such modifications in the foregoing limita¬ 
tions as mav be necessarv in extraordinarv cases 

* *> •> 

may be allowed with the consent of the State Bank¬ 
ing Commissioner, provided, however, that no de¬ 
positor shall be preferred as against any other 
depositor/’ 

4 ‘The bank holiday heretofore proclaimed by me 
shall continue in effect subject to the foregoing limi¬ 
tations until otherwise ordered bv me/' 

It will be observed that bv the terms'of this second 
proclamation, reserve deposits were permitted to be 
withdrawn without limitation. 

On February 22, 1933, the board of directors of the 
Grand Rapids National Bank, in common with the 
other banks of Grand Rapids, decided to pay 5% to 
all commercial, savings, and certificate of deposit de¬ 
positors: to accept so-called trust or demand deposits 
which would be held separate and not subject to re¬ 
strictions: and to return all outstanding checks dated 
prior to February 23, 1933. This decision was car¬ 
ried into effect and on the morning of February 23, 
1933, the bank reopened on the limited basis indicated 
as to general depositors but released the deposits 
of other banks without limitation. The bank never 
reopened for regular business, but continued for about 
four months to accept deposits having the status of 
trust funds. 
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On or about March 20, 1933, efforts were made to 
bring about a reorganization of the bank by obtaining 
subscriptions to capital stock by depositors to the ex¬ 
tent of 25% of their deposits under a plan whereby the 
entire pre-existing capital stock and surplus were to 
be cancelled. These efforts were continued until about 
June 29th. The federal authorities refused to sanction 
the plan, and a conservator was appointed on that 
date. The affairs of the bank were conducted by the 
conservator until September 25, 1933, when David E. 
Uhl was appointed receiver. 

Later, certain of the assets were sold to a new bank 
known as the National Bank of Grand Rapids and the 
remaining assets were left in the hands of the receiv¬ 
er for liquidation. Dividends of 50% and 10% have 
thus far been paid to creditors largely from the pro¬ 
ceeds of government loans obtained by pledging as¬ 
sets. 

On April 7, 1933, an act of the Michigan legislature 
became effective which declared an emergency in re¬ 
spect to the banking and credit structure of the state, 
authorized the governor to declare public holidays to 
be observed by banks, trust companies and other fi¬ 
nancial institutions, and ratified and confirmed and 
proclamations previously issued in respect of the 
emergency, and the acts of banks performed pursuant 
to such proclamations, (See Act 47 of Public Acts of 
Michigan of 1933). 

There is no dispute that on February 11, 1933, de¬ 
fendant's net balance in the Grand Rapids National 
Bank (after deducting certain items returned dishon¬ 
ored) was the sum of $121,046.65. This entire amount 
was withdrawn by defendant during the period be¬ 
tween February 23, 1933, and March iO, 1933, on which 
date there was an overdraft. Plaintiff concedes that 
defendant, in common with other depositors, w r as en¬ 
titled during that period to withdraw’ 5% of its bal¬ 
ance and that defendant w’as entitled to be credited 
with a small item of interest, leaving the balance of 
$115,107.58 for wdiich plaintiff asks judgment in this 
action. 
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The problem presented is whether or not the pay¬ 
ments made to defendant be tween February 23rd and 
March 10th were made after the commission of an act 
of insolvency or in contemplation thereof, and were 
made with a view to prevent the application of the 
assets of the bank in the manner prescribed by the Na¬ 
tional Bank Act. Material aid in the solution of this 
question is afforded by the report of examination of 

the bank made between February 3rd and February 

* * 

10, 1933. A summary of this report of the national 
bank examiners is attached as Note 1. The report dis¬ 
closes that the control of the bank was owned by the 
Guardian Detroit Union Group of Detroit; that the 
entire capital and surplus of the bank was $1,300,000; 
that loans had been made to directors, officers and em¬ 
ployees in the aggregate of $754,215.60; that of this 
amount over $300,000 was without collateral and that 
large amounts of the deposited collateral to secure 
loans had become practically worthless; that the direc¬ 
tors, officers and employees had assumed further lia¬ 
bilities as endorsers or guarantors to the amount of 
$194,056.49; and that loans had been made to corpora¬ 
tions or enterprises in which the directors or officers 
were largely interested to the amount of approxi¬ 
mately $288,000. It is clear that the margin of safety 
commonly afforded by capital and surplus had been 
largely absorbed by those charged with responsibility 
for the solvency of the bank. 

Of the total loans and discounts of $8,473,470.59, 
the examiners listed $3,790,694.08 as slow, $1,227,050.37 
as doubtful, and estimated losses thereof at $84,468.03. 

They also reported that the bonds and securities 
held by the bank had depreciated to the extent of $437,- 
881.24. The report also disclosed an indebtedness up¬ 
on a portion of the bank site to the extent of $200,- 
000. The examiners’ report concluded as follows: 

“With the heavy concentration of criticised as¬ 
sets, the bank has a major problem confronting 
it, and the directors were advised of their respon¬ 
sibility in connection with the large amount of 
doubtful items now being carried. * * * With the 
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large amount of money invested in banking house, 
the inadequacy of the bank’s capital structure is 
readily apparent .’’ 

When it is considered that the demand deposits at 
the time of the report amounted to $6,776,990.26; that 
the time deposits amounted to $5,477,164.74; that in 
addition thereto the amount due banks and trust com¬ 
panies was $1,420,925.03; and that government de¬ 
posits amounted to $67,476.56; it is obvious that the 
condition of the bank was precarious prior to the proc¬ 
lamation of the bank moratorium. 

The record discloses contradictory opinion testi¬ 
mony as to whether on February 11, 1933, the bank 
was solvent or insolvent, based upon comparative 
values of resources and liabilities. There can be no 
doubt that, if solvent at that time, it was by a narrow 
margin. 

When there was projected into the situation follow¬ 
ing the proclamation of February 14th the hysteria 
and panic resulting from the fear engendered in the 
mind of the public for the safety of its funds, it became 
apparent that the bank could not reopen in the ordi- 
narv course of business. The careful examination of 
the assets of the bank made by and on behalf of the 
officers and directors during the eight days following 
must have forced the conclusion not onlv that the bank 
could not presently open in the usual course but that 
there then existed no reasonable prospect that it would 
be able to do so at any future time. The most: opti¬ 
mistic plan for reopening which was evolved was the 
one of about March 20th, predicated upon the com¬ 
plete surrender of all capital stock and surplus, and 
surrender by depositors of their rights as creditors to 
the extent of 25% of their deposits, a total elimination 
of liabilities of an amount considerablv in excess of 
$4,300,000. After several months of determined ef¬ 
fort, this plan was rejected not only by depositors but 
by federal authorities. The promulgation of such plan 
w’as in itself convincing evidence of recognition of a 
then existing state of hopeless insolvency. 
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No proof appears of any unusual event or circum¬ 
stance which substantially affected the value of the 

•> 

assets of the Grand Rapids National Bank between 
February 22nd and March 20th. If conditions such 
as those suggested on that later date were necessary 
to permit reopening the bank, it must be assumed that 
substantially the same situation existed at the dates 
of the alleged preferences. 

The case of Hirning v. Federal Reserve Bank of 
Minneapolis* 52 F. (2d) 382, held that a resolution of 
the board of directors of a bank suspending the bank’s 
operations was an “act of insolvency”. The authori¬ 
ties agree that a national bank is “in contemplation 

of insolvency” when the fact becomes reasonably 
« _ 

apparent to its officers that it will presently be unable 
to meet its obligations and will be obliged to suspend 
its ordinary operations. (See P'irst National Bank 
of Ortonville, Minn. v. Andresen, 57 F. (2d) 17; 
Browne v. Stronach, 7 F. (2d) 6S5.) 

The judgment of the court is that, at least at the 
time of the determination bv the directors of the 
Grand Rapids National Bank on February 22nd, that 
the bank would reopen only on a basis which amounted 
to the impounding of 95% of the deposits, and which 
involved the dishonoring of all checks dated prior 
thereto, it was clear that the bank could not meet its 
obligations and that it could never resume its usual 
course of business. Judicial notice may bo taken of the 
fact that some banks refused to close under the proc¬ 
lamations of the governor and that many others soon 
after the period of closing resumed business. Many 
entirely solvent banks closed and others of doubtful 
solvency were probably rendered insolvent as the re¬ 
sult of the proclamation. 

Defendant urges that the transactions here complain¬ 
ed of were justified because the defendant and the 
Grand Rapids National Bank after February 22nd car¬ 
ried on the same business relations and transacted the 
same sort of business between themselves as they had 
engaged in prior to February 11, 1933, and that there¬ 
fore the transactions were in the ordinary course of 
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business as between them. It also urges that there was 
no thought of insolvency of the Grand Rapids National 
Bank at the time the withdrawals complained of were 
made, and that there was no reason then to believe that 
the bank would not open on an unrestricted basis at an 
earlv date. It is stated that the transactions between 

mt 

the two banks may properly be said to have been “in 
the ordinary course of business ” within the meaning 
of the rule. As indicated, the court does not concur 
in these views. 

Payment of funds by an insolvent bank to a reserve 
bank was held void as a preference in the case of Vann 
v. Federal Reserve Bank of Richmond, 47 F. (2d) 786. 
In the case of National Security Bank v. Price, 22 F. 
697, it was held that after a vote of directors to close 
the bank and go into liquidation, any transfer of assets 
to a creditor whereby that creditor secures a preference 
will be presumed to have been made with a fraudulent 
intent. This case was affirmed in National Security 
Bank v. Butler, 129 U. S. 228. 

The case of Varden v. City of Corbin, Kr., et al., 
2 F. Supp, 840, 841, holds that where the nature and 
probable consequence of a transfer of notes to deposi¬ 
tors was to prefer such depositors, the officers cannot 
claim that a preference was not intended. The court 
said: 

“Whether the officers of the bank realized to the 
full extent that such was its condition at this time, 
it was ‘reasonably apparent’ that such was the 
case. They should have realized it and closed its 
doors. * * * 

“Here the natural and probable consequence of 
these transfers was to prefer, and the officers can¬ 
not be heard to say that they did not intend to 
prefer. 7 ’ i 

It is true that the banking moratorium created a 
novel situation and one which necessitates careful 
scrutiny of the facts in suits arising therefrom wherein 
recovery is sought of alleged preferences under section 
91. No rule of general application can be stated. De- 
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cisions on issues arising in this field must be narrow¬ 
ly confined within the bounds of the facts of each case, 
because differentiating circumstances may lead to dif¬ 
ferent results. 

Emergencies, when met not with caution and wisdom 
but by hasty action frequently become catastrophes. 
Confused and contradictory explanations immediately 
following the first proclamation by the governor in¬ 
duced general belief that financial or industrial powers 
were struggling for control, with the result had what 
had been at most a local emergency became nationwide 
chaos. Prior to the proclamation, the Grand Rapids 
National Bank, with practically its entire capital and 
surplus loaned to directors or their enterprises, had 
possessed a species of doubtful solvency, depending 
on uninterrupted activity for such stability as it pos¬ 
sessed. Following the proclamation, this stability 
came to an end, and had the officers stopped to consider 
the situation, they must have seen that ultimate failure 
was inevitable. 

It is impossible to conceive any basis for a claim that 
the governor’s proclamation of February 21st afford¬ 
ed justification for preference of deposits made by 
banks, or that the Michigan legislature could give va¬ 
lidity to such preferences by the act of April 7, 1933. 
Both the governor’s proclamation and the act of the 
legislature attempting to ratify the same were entirely 
nugatory so far as applied to the distribution of assets 
of National banks. The proclamation resulted in with¬ 
drawals from the Grand Rapids National Bank wdthin 
ten days after February 22nd of in excess of $560,000 
by banks, while public moneys and private deposits 
were impounded to the extent of 95%. This foliowred 
naturally from the clear usurpation of the powders of 
congress by the state executive. The ultimate result 
w’as a 5% distribution to those wdiose rights w^ere in¬ 
vaded and 100% distribution to many of those whose 
sanction and advice induced the action. 

In the case of David v. Elmira Savings Bank, 161 U. 
S. 275, 283, it is said: 
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“National banks are instrumentalities of the 
Federal government, created for a public purpose, 
and as such necessarily subject to the paramount 
authority of the United States. It follows that an 
attempt, by a State, to detine their duties or con¬ 
trol the conduct of their affairs is absolutely void, 
wherever such attempted exercise of authority ex¬ 
pressly conflicts with the laws of the United States 
and either frustrates the purpose of the national 
legislation or impairs the efficiency of these agen¬ 
cies of the Federal government to discharge their 
duties, for the performance of which they were 
created. These principles are axiomatic, and are 
sanctioned by the repeated adjudications of this 
court.” 

i 

A similar holding by Justice Day is found in the case 
of Van Reed v. People’s National Bank, 198 U. S. 554, 
557: 

“National banks are quasi-public institutions, 
and for the purpose for which they are instituted 
are national in their character, and, within con¬ 
stitutional limits, are subject to the control of Con¬ 
gress and are not to be interfered with bv state 
legislative or judicial action, except so far as the 
lawmaking power of the Government may permit.” 

Also, in the case of Gilbertson v. Northern Trust 
Co., 207 N. W. 42, it was held that no state statute can 
override the prohibition of the National Bank Act re¬ 
lating to preferences. See also, (7 C. J. 760). 

Application of these principles to the facts estab¬ 
lished by the record brings the conclusion that plain¬ 
tiff is entitled to judgment. Findings of fact and con¬ 
clusions of law, and proposed amendments thereto, 
may be submitted for signature on or before February 
23, 1935, after the filing of which judgment will be en¬ 
tered in favor of plaintiff and against defendant for 
the amount of the preference with interest at 5% from 
March 10, 1933, less the amounts of the dividends de¬ 
clared bv the receiver with interest thereon. 

(Signed) FRED M. RAYMOND, 
United States District Judge. 

Dated February 15, 1935. 
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such payment, at time made, created a void 

preference under applicable statutes.68-71 

Testimony of witness Poole was properly 
admitted.7*1-73 

Summary and Conclusion .73-95 
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IN THE 


IHntteb States Court of Appeals 
for tiie BiStrict of Columbia 

APRIL TERM, 1936 


No. 6803 


Cary A. Hardee, Receiver, Federal-Ameriqan 
National Bank & Trust Company, a Corporation, 

Appellant, 

vs. 

i 

Washington Loan & Trust Company, a Corporation 

and 

i 

Minnie Dixon Young, Appellees. 


BRIEF ON BEHALF OF APPELLEE 
WASHINGTON LOAN & TRUST COMPANY 


INTRODUCTION 

In this brief, as in the Appellant’s brief, the Ap¬ 
pellant Receiver, plaintiff below, will be designated 
“Plaintiff,” the Appellees, Washington Loan & Trust 
Company and Minnie Dixon Young, Defendants below, 
will be designated respectively “Defendant Company” 
and “Defendant Young,” and the Federal-American 
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National Bank & Trust Company will be designated 
“Federal-American Company, ’ ’ except that in the case 
of the Defendant Washington Loan & Trust Company 
its full name will be used wherever that may appear 
to be necessary to avoid possible contusion. 

STATEMENT OF THE CASE 

The plaintiff by its bill in the court below sought, 
among other things not here involved, a decree requir¬ 
ing the Defendant Company and the Defendant Young 
to account for as a trust fund and to pay over, either or 
both of them, to the plaintiff as Receiver of the Fed¬ 
eral-American Company certain moneys representing 
the proceeds of a Cashier's Check for $3,000 issued by 
said Federal-American Company to the Defendant 
Young, which said check was received and deposited 
by her with the Defendant Company prior to the bank¬ 
ing holiday proclaimed by the President of the United 
States on March 6, 1933, and was collected in cash by 
the Defendant Company from the Federal-American 
Company during said holiday. 

The contention of plaintiff in the court below and in 
this court is that the payment so made by the Federal- 
American Company was prohibited by the proclama¬ 
tion of the President and is recoverable for that rea¬ 
son alone and also because, according to the allegations 
of the bill (Par. 9) the payment was made by the Fed¬ 
eral-American Company in contemplation of insol¬ 
vency and constituted an unlawful preference under 
U. S. Rev. Stat. Secs. 5242 and 5236, which sections 
will be set out hereinafter for the convenience of the 
court. 

Both defendants in their separate answers (Pars. 
8-9, R. pp. 13, 15, 21, 23) expressly denied that the pay¬ 
ment of the Cashier’s Check was in violation of the 
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President’s Proclamation or contrary to any law, and 
also denied that the payment was made by the Federal- 
American Company or accepted by the Defendant Com¬ 
pany in contemplation of the insolvency of the former 
or with a view to preventing the application of the 
amount of the check in the manner prescribed by law 
or with a view of any preference. 

Defendants contended below, and will contend in this 
court, that the payment of a Cashier’s Check by one 
bank to another, and which took no moneys out of the 
banks, was not within the prohibited payments con¬ 
templated by the President’s Proclamation, and that 
even assuming for the purposes of argument that it 
was, nevertheless it was not a null and void payment 
within the contemplation of the President’s Proclama¬ 
tion and was not such a payment under the facts and 
circumstances of this case as would give a right to the 
plaintiff to recover it back from one who received it in 
payment of a concededly lawful debt; that the Federal- 
American Company was not insolvent at the date of 
the Proclamation, and that the Proclamation did not 
close or purport to close it or any other of the banks 
throughout the country because of insolvency, but sus¬ 
pended their operations in part in order to meet the 
temporary emergency declared and described by the 
Proclamation; and that the payment in this case hav¬ 
ing been made before any finding or declaration of in¬ 
solvency and before any act of insolvency or in con¬ 
templation thereof had been committed, it did not and 
could not create an unlawful preference under the Na¬ 
tional Banking Act, or otherwise. 

After full hearing and consideration of the oral and 
documentary evidence and arguments of counsel, sup¬ 
plemented by briefs filed with the permission of the 
court on behalf of the opposing parties, the court be¬ 
low prepared and filed its findings of fact and con- 
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elusions of law, which are set out in the Record at pp. 
27-39, and entered a decree dismissing the bill. 

STATEMENT OF FACTS 

On and prior to the 3rd day of March, 1933, the de¬ 
fendant, Minnie Dixon Young, was and had been a 
depositor of the Federal-American National Bank and 
Trust Company, and on that day had on deposit to her 
credit in a savings account with said Bank and Trust 
Company the sum of $3,604.64 (R. pp. 19, 71-72; Find¬ 
ings R. p. 27). 

At approximately 10:30 a. m., on March 3rd, 1933, 
Mrs. Young withdrew the sum of $3,000 from this ac¬ 
count and executed her receipt therefor, whereupon 
her account was debited in that amount. At the sug¬ 
gestion of Mr. Brady, the paying and receiving teller 
of the Bank, that “there was danger in going out into 
the street with that amount of money,” she accepted a 
manager’s check of the Bank, payable to her order, for 
$3,000 in lieu of the cash (R. pp. 68, 72; Findings R. 
p. 27). The amount represented by this check was not 
segregated or set apart as a separate fund by the Bank 
(R. p. 47; Findings R. p. 27). After receiving the 
manager’s check, Mrs. Young took the same to the de¬ 
fendant Washington Loan and Trust Company, and, 
after making an unrestricted endorsement thereon, she 
delivered it to the bank (R. pp. 69, 73; Findings R. p. 
27). A pass book was issued by the Savings Depart¬ 
ment of the defendant Bank to Mrs. Minnie Dixon 
Young or Joseph E. Young, or the survivor, numbered 
M. 2293S, in which was entered as a deposit on March 
3rd, 1933, the sum of $3,000. Paragraph 5 of the Rules 
and Regulations of the Savings Department of the de¬ 
fendant Washington Loan and Trust Company, and 
which' was printed in the pass book delivered to Mrs. 
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Young, provided that “ checks and drafts are deposited 
with and received by this bank subject to collection.*’ 
Subsequently, and on the same day, there appears in 
this pass book, under the column headed “Balance,” 
the notation “closed,” and, on the same line, but under 
the column headed “Withdrawals,” the figures “3- 
000.” The defendant Bank retained and held the man¬ 
ager’s check thereafter for collection, and, on the 13th 
day of March, 1933, duly presented the same to the 
Federal-American National Bank and Trust Company, 
and received the sum of $3,000 in cash therefor. This 
amount was placed to the credit of Minnie! Dixon 
Young or Joseph E. Young, or the survivor, and an 
entry thereof was made in the pass book, March 14th, 
1933 (R. pp. 68, 100, 101; Findings R. pp. 27-28). On 
May 1st, 1933, the sum of $500 was withdrawn from 
this account, thus leaving a principal balance of $2500 
to the credit of the Youngs on that day, and which re¬ 
mained to their credit when the bill herein was filed. 
Interest credits were entered thereafter in the pass 
book from time to time as they accrued. (R. pp. 67, 
101; Findings R. pp. 27-28). 

The Federal-American National Bank and Trust 

i 

Company on said 3rd day of March, 1933, and for a 
long time prior thereto, was and had been conducting 
the usual and normal banking business, including the 
receiving of deposits and the cashing of checks (R. pp. 
48, 50; Findings R. p. 28). 

The day on which Mrs. Young made the withdrawal 

was Friday. The following days, March 4th and March 

5th, 1933, were holidays, being respectively Inangura- 

tion Day and Sunday. The Federal-American National 

Bank and Trust Company was closed for business on 

these davs. j 

* 

On Monday, March 6th, 1933, at 1:00 a. m., the Pres¬ 
ident of the United States issued his Proclamation, 
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declaring a bank holiday. This Proclamation in part 
reads as follows: 


‘‘Whereas there have been heavy and unwar¬ 
ranted withdrawals of gold and currency from our 
banking institutions for the purpose of hoarding; 
and 

“Whereas continuous and increasingly exten¬ 
sive speculative activity abroad in foreign ex¬ 
change has resulted in severe drains on the Na¬ 
tion's stocks of gold; and 

“Whereas these conditions have created a na¬ 
tional emergence; and 

“Whereas it is in the best interests of all bank 
depositors that a period of respite be provided 
with a view to preventing further hoarding of coin, 
bullion or currency or speculation in foreign ex¬ 
change and permitting the application of appro¬ 
priate measures to protect the interests of our peo¬ 
ple; and 

n * * * 

“Xow, therefore, 1, Franklin 0. Roosevelt, Pres¬ 
ident of the United States of America, in view of 

such national emergence and bv virtue of the an- 

» • » 

thority vested in me by said Act and in order to 
prevent the export, hoarding, or earmarking of 
gold or silver coin or bullion or currency, do here¬ 
by proclaim, order, direct and declare that from 
Mondaw the sixth dav of March, to Thursdav, the 

• • *7 

ninth dav of March, Nineteen Hundred and Thirtv 
• * 

Three, both dates inclusive, there shall be main¬ 
tained and observed by all banking institutions 
and all branches thereof located in the United 
States of America, including the territories and 
insular possessions, a bank holiday, and that dur¬ 
ing said period all banking transactions shall be 
suspended. During such holiday, excepting as 
hereinafter provided, no such banking institution 
or branch shall pay out. export, earmark, or per¬ 
mit the withdrawal or transfer in any manner or 
bv anv device whatsoever, of anv gold or silver 
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coin or bullion or currency or take any other ac¬ 
tion which might facilitate the hoarding thereof, 
nor shall any such banking institution or branch 
pay out deposits, make loans or discounts, deal in 
foreign exchange, transfer credits from the United 
States to any place abroad, or transact any other 
banking business whatsoever. 

( < * * *17 


By proclamation issued on March 9th, 1933, the 
President continued in full force and effect all the 
terms and provisions of the Proclamation of March 
6th, 1933, and the regulations and orders issued there¬ 
under, until further Proclamation. 

In the meantime, pursuant to regulations issued by 

the Secretarv of the Treasure under the Proclamation 
*/ 

of the President, banks, including the Federal-Ameri- 
can National Bank & Trust Company, were permitted 
to handle and collect drafts, and pay out and permit 
the withdrawal of currency, in connection with the 
shipment, transportation or delivery of food or feed 
products, and were authorized to perform such other 
‘‘banking functions” essential thereto, except that 
they were not allowed to pay out or permit the with¬ 
drawal of any gold or gold certificates. 

Such banks were also permitted to exercise the usual 
banking functions as were absolutely necessary to meet 
the needs of the community “for food, medicine, or 
other necessaries of life, for the relief of distress, for 
the payment of usual salaries and wages, for necess- 
sary current expenditures for the purpose of maintain¬ 
ing employment, and for other similar essential pur¬ 
poses.” They were enjoined, however, to take every 
precaution to prevent hoarding or the unnecessary 
withdrawal of currency, and were prohibited from pay¬ 
ing out gold or gold certificates. In order to enable the 
employers to meet their immediate pay roll require- 
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ments, Federal Reserve Banks were authorized to 
make temporary advances to such employers on their 
promissory notes secured by direct obligations of the 
United States. The Federal-American National Bank 
and Trust Company availed itself of the privileges 
thus extended. 

There was a meeting of the Washington, D. C., Clear¬ 
ing House on March 13th, 1933, and at this meeting, 
among others represented, were the Federal-American 
National Bank and Trust Company and the defendant, 
Washington Loan and Trust Company. It was agreed 
there that “banks should clear todav any cashier’s 
checks or certified check of other banks, and, in turn 
should pay any such checks on themselves. Such items 
were direct obligations of the bank and did not repre¬ 
sent withdrawals of depositors’ funds as contemplated 
in the President’s Proclamation.” (R. p. 101; Find¬ 
ings R. p. 30). 

It was on the 13th day of March, 1933, as we have 
pointed out, that the defendant, Washington Loan and 
Trust Company, presented to the Federal-American 
National Bank and Trust Company, for payment, the 
manager's check issued to Mrs. Young on the 3rd dav 
of March, 1933, and collected the amount called for. 
On that day, that is, on March 13th, 1933, the Wash¬ 
ington Loan and Trust Company was duly licensed or 
permit ted by the Comptroller of the Currency to per¬ 
form its usual banking functions, with certain excep¬ 
tions not here pertinent. (R. p. 77; Findings R. p. 
30). 

It is to be noted that if the Federal-American Na¬ 
tional Bank and Trust Company was insolvent on and 
prior to the 13th day of March, 1933, its officers and 
directors had no knowledge of that fact. On the con¬ 
trary, they believed that the Bank would be licensed 
to reopen in accordance with the law. Furthermore, 
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there is no evidence that they had reason to believe 
that it was insolvent. It had been examined by an 
Examiner of the Comptroller’s office in January, 1933, 
and a report of this examination had been on file with 
the Comptroller since that time, and a copy thereof had 
been furnished the Bank in February, 1933. While 
reference was made to certain items contained in this 
report on the cross-examination of Mr. Poole, the former 
President of the Bank, the plaintiff declined to present 
the report to the court. (R. pp. 48-67; Findings R. pp. 
30-31). The defendant, Minnie Dixon Young, at no 
time had any knowledge of the condition of the Bank. 
(R. p. 69; Findings R. p. 31.) 

On March 14th, 1933, Mr. Await, the Acting Comp¬ 
troller of the Currency deeming it necessarv to con- 
serve its assets for the benefit of its depositors and 
other creditors, appointed John Poole Conservator for 
the Federal-American National Bank and Trust Com¬ 
pany, pursuant to the provisions of the Bank Conser¬ 
vation Act of March 9th, 1933, (Title 12, Sec. 203, 
USCA) and directed him to take charge of such Bank 
and keep its assets intact, but not to accept deposits or 
pay out money. (R. pp. 9-11; Findings R. p. 31). 

Subsequently, and on the 31st day of October, 1933, 
the Comptroller appointed the plaintiff, Cary A. Har¬ 
dee, as Receiver for said Federal-American National 
Bank and Trust Company, and he has duly qualified as 
such. (R. pp. 3, 12; Findings R. p. 31.) 

Under date of April 2nd, 1934, the Comptroller made 
demand upon the defendant, Washington Loan and 
Trust Company, for the payment to the Receiver of 
the Federal-American National Bank and Trust Com¬ 
pany of the said sum of $3,000 plus interest at the legal 
rate in the District of Columbia, computed from March 
13th, 1933, until the date of payment, less the 50% 
dividend theretofore paid general creditors of that 
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Bank, to be applied as a credit as of the date the divi¬ 
dend was payable. In making the demand, the Comp¬ 
troller also advised the bank that his office considered 
the payment void, under Act of March 9th, 1933, and 
the Proclamations of the President, as well as a prob¬ 
able violation of Section 91, Title 12, I7SCA, and stated 
that the relationship between the owner of the check 
and the “now insolvent National Bank on March 13th, 

1933, ” was that of debtor and creditor (R. p. 75; Find¬ 
ings R. p. 31). 

The demand was refused bv the Washington Loan 
and Trust Company, and on the 11th day of October, 

1934, this bill was filed. Separate answers were filed 
by the defendants, and the cause came on for hearing 
on October 31st and November 1st, 1935. At the re¬ 
quest of counsel for both sides, time for the filing of 
printed and written briefs was granted, and, there¬ 
fore, the delay in disposing of the matter. 


ARGUMENT 

I. 

As to Facts 

The foregoing facts are the facts as found by the 

trial court. Thev were stated bv the court in narra- 

* • 

tive form as they appear above (R. p. 27). We have 
merely inserted page references to the Record evi¬ 
dence for the convenience of this court. These find¬ 
ings include all the facts material or necessary to a 
determination of the fundamental questions in this 
case. We submit that they are fully supported by the 
evidence. We do not understand that it is Appellant’s 
position that there is not evidence in the Record to 
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support every finding of the court below except that 
in one instance discussed on page 25 of his brief, and 
which we will hereinafter discuss, plaintiff contends 
that the court “contrary to the evidence and without 
any evidence indicated in its findings that the (de¬ 
fendant) Company was licensed to collect this check,” 
that is, the Federal-American Company’s Cashier’s 
Check which was paid to the defendant Company on 
March 13, 1933. What the court found was (R. p. 
30) that “on that day, that is, on March 13, 1933, the 
Washington Loan and Trust Company was duly 
licensed or permitted by the Comptroller of the Cur¬ 
rency to perform its usual banking functions, with 
certain exceptions not here pertinent,” which is the 
fact as shown by the Record at page 77. The ex¬ 
ceptions to the performance of its usual banking func¬ 
tions referred to by the court have reference to trans¬ 
actions involving foreign exchange and paying out 
or exporting of gold, gold coin or gold bullion prohib¬ 
ited by Executive Order of the President of March 10, 
1933, (R. p. 77), and to any further limitations 1 which, 
subsequent to the date of the license, might be pro¬ 
vided bv Executive Order of the President or Regu- 
lations of the Secretary of the Treasury. It is plain, 
as said by the court, they have no pertinency to the 
issues in the present case. 

The ultimate question in this case is as to the right 
of the plaintiff to recover the money paid. If its pay¬ 
ment created an unlawful and void preference its pro¬ 
ceeds would have to be returned to the paying bank, 
otherwise not. We expect to show hereinafter, as the 
court found below, that there was no such unlawful 
and void preference under the laws applicable to the 
facts in this case. 

There is no challenge as to the truthfulness of the 
testimony of any witness in this case, unless the char- 
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acterization in argument by plaintiff’s counsel of the 

witness Poole as evasive on cross-examination can be 

considered such a challenge. Such characterization, 

we submit, is based on unwarranted suspicion in the 

mind of counsel rather than on any conclusion which 

•> 

he could properly draw from the testimony or from 
the attitude of the witness, who, on cross-examination, 
was testifving from memorv in 1936 to things which 
transpired in 1933, without the assistance of the Bank 
Examiner’s Report, to which the questions were di¬ 
rected, and which Plaintiff refused to produce without 
reason given therefor, although it appeared that the 
same was in the possession of plaintiff. The Trial 
Judge below who heard the witness testifv and had 
an opportunity of observing his demeanor and method 
of testifying, did not think he was untruthful or even 
evasive, for he accepted the testimony of Mr. Poole, 
as shown by his findings. 

Pollock v. .Jamison, 63 App. D. C. 152, l.c. 155. 

4 ‘The trial judge saw the witnesses and heard 
them testifv. Where the evidence was conflicting, 
he had the opportunity of observing their de¬ 
meanor and their method of testifving and hence 
of weighing the truth of their respective state¬ 
ments. In every way he was in a better position 
than we are to determine where the truth lay. In 
such circumstances, while perhaps we are not 
bound by his findings of fact, as we would be upon 
a writ of error, the rule is nevertheless well settled 
that where the judge lias seen and heard the wit¬ 
nesses, his findings will not be disturbed unless 
it clearly appears that he lias misapprehended the 
evidence or that he has gone against the clear 
weight of the evidence, or. as it is sometimes said, 
unless the evidence certified shows that his find¬ 
ings are clearly wrong.” (Citations). 
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In Rhoderick, Et al., v. Swartzell, Et al., 62 App. 
D. C. 180, 184. this court, following a discussion of the 
findings of the lower court, said: 

i 

“ These findings of fact are binding on this 
court and may not be reviewed here unless, upon 
an examination of all the evidence, they appear to 
be clearlv and manifestly wrong. Stanley v. 
Schwalby, 162 U. S. 255, 16 S. Ct. 754, 40 L. Ed. 
960; Lawson v. United States Company, 207 U. S. 
1, 28 S. Ct. 15, 52 L. Ed. 65; Bowen v. Chase, 98 
U. S. 254, 25 L. Ed. 47; Newell v. Norton , 3 Wall. 
257, 18 L. Ed. 271; Allen v. St. Louis Nat. Bank, 
120 U. S. 20, 7 S. Ct. 460, 30 L. Ed. 573—and mere 
suspicious circumstances will not require the de¬ 
cision of the lower court on the evidence to be 
disturbed. Case v. Marchand, 154 U. S. 642, 14 
S. Ct. 1197, 38 L. Ed. 1090.” 

THE PRESIDENT’S PROCLAMATION AND 
UNITED STATES REVISED STATUTES, 
SECS. 5242 and 5236. 


We set out here for the convenience of the Court 
the President’s Proclamation and Secs. 5242 and 5236, 
U.S.R.S. (Title 12, U.S.C.A., Secs. 91 and 194). 

i 

“WHEREAS there have been heavy and un¬ 
warranted withdrawals of gold and currency from 
our banking institutions for the purpose of hoard¬ 
ing; and 

WHEREAS continuous and increasingly exten¬ 
sive speculative activity abroad in foreign ex¬ 
change has resulted in severe drains on the Na¬ 
tion’s stocks of gold; and 

WHEREAS these conditions have created a na¬ 
tional emergency; and 

WHEREAS it is in the best interests of all 
bank depositors that a period of respite be pro- 
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vided with a view to preventing further hoarding 
of coin, bullion or currency or speculation in for¬ 
eign exchange and permitting the application of 
appropriate measures to protect the interests of 
our people; and 

WHEREAS it is provided in Section 5(b) of 
the Act of October 6. 1917, (40 Stat. L. 411) as 
amended, ‘That the President may investigate, reg¬ 
ulate, or prohibit, under such rules and regula¬ 
tions as he may prescribe, by means of licenses 
or otherwise, any transactions in foreign exchange 
and the export, hoarding, melting, or earmarkings 
of gold or silver coin or bullion or currency * * * ’ 
and 

WHEREAS it is provided in Section 10 of the 
said Act ‘that whoever shall willfullv violate any 
of the provision of this Act or of anv license, rule, 
or regulation issued thereunder, and whoever shall 
wilfully violate, neglect, or refuse to complv with 
any order of the President issued in compliance 
with the provisions of this Act, shall, upon con¬ 
viction. be fined not more than Si0.000. or. if a 
natural person, imprisoned for not more than ten 
years, or both: * * * ’: 

XOW, THEREFORE. T. Franklin P. Roosevelt, 
President of the United States of kmerica. in view* 
of such national emergency and bv virtue of the 
authority yested in me bv said Act and in order 
to prevent the export, hoarding, or earmarking of 
gold or silver coin or bullion or currency, do here¬ 
by proclaim, order, direct and declare that from 
Monday, the sixth dnv of March, to Thursday, the 
ninth day of March. Nineteen Hundred and Thirty 
Three, both dates inclusive, there shall be main¬ 
tained and observed by all banking institutions 
and all branches thereof located in the United 
States of America, including the territories and 
insular possessions, a bank holidav. and that dur¬ 
ing said period all banking transactions shall be 
suspended. During such holidav. excepting as 
hereinafter provided, no such banking institution 
or branch shall pay out, export, earmark, or per- 
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mit the withdrawal or transfer in any manner or 
by any device whatsoever, of any gold or ;silver 
coin or bullion or currencv or take anv other ac- 
tion which might facilitate the hoarding thereof; 
nor shall any such banking institution or branch 
pay out deposits, make loans or discounts, deal in 
foreign exchange, transfer credits from the United 
States to any place abroad, or transport any other 
banking business whatsoever. 

During such holiday, the Secretary of the Treas¬ 
ury, with the approval of the President and un¬ 
der such regulations as he may prescribe, is au¬ 
thorized and empowered (a) to permit any or all 
of such banking institutions to perform any or all 
of the usual banking functions, (b) to direct, re¬ 
quire or permit the issuance of clearing house cer¬ 
tificates or other evidences of claims against assets 
of banking institutions, and (c) to authorize and 
direct the creation in such banking institutions of 
special trust accounts for the receipt of new r de¬ 
posits which shall be subject to withdrawal on de¬ 
mand without any restriction or limitation and 
shall be kept separately in cash or on deposit in 
Federal Reserve Banks or invested in obligations 
of the United States. 

As used in this order the term ‘banking insti¬ 
tutions’ shall include all Federal Reserve banks, 
national banking associations, banks, trust com¬ 
panies, savings banks, building and loan associa¬ 
tions, credit unions, or other corporations, part¬ 
nerships, associations or persons, engaged in the 
business of receiving deposits, making loans, dis¬ 
counting business paper, or transacting any other 
form of banking business. (Proclaimed Mar. 6, 
1933).” 

The national emergency still continuing, the Presi¬ 
dent, bv Proclamation issued March 9, 1933, continued 
in full force and effect all the terms and provisions of 
the Proclamation of March 6, 1933, and the regula¬ 
tions and orders issued thereunder, until further Proc- 
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lamation. The payment here in controversy was made 
during the period of such extension. 


“Transfers by bank and other acts in contem¬ 
plation of insolvency. 

All transfers of the notes, bonds, bills of ex¬ 
change, or other evidences of debt owing to any 
national banking association, or of deposits to its 
credit; all assignments of mortgages, sureties on 
real estate, or of judgments or decrees in its favor; 
all deposits of money, bullion, or other valuable 
thing for its use, or for the use of anv of its share- 
holders or creditors; and all payments of money 
to either, made after the commission of an act 
of insolvency, or in contemplation thereof, made 
with a view to prevent the application of its as¬ 
sets in the manner prescribed by this chapter, or 
with a view to the preference of one creditor to 
another, except in payment of its circulating notes, 
shall be utterly null and void; and no attachment, 
injunction or execution, shall be issued against 
such association or its property before final judg¬ 
ment in any suit, action, or proceeding, in any 
State, countv, or municipal court. (R. S. Sec. 
5242) ” 

**Dividends on adjusted claims; distribution of 
assets. 


From time to time, after full provision has been 
first made for refunding to the United States anv 
deficiency in redeeming the notes of such associa¬ 
tion, the comptroller shall make a ratable dividend 
of the money so paid over to him by such receiver 
on all such claims as may have been proved to 
his satisfaction or adjudicated in a court of com¬ 
petent jurisdiction, and, as the proceeds of the 
assets of such association are paid over to him, 
shall make further dividends on all claims pre¬ 
viously proved or adjudicated: and tlie remainder 
of the proceeds, if any, shall be paid over to the 
shareholders of such association, or their legal 
representatives, in proportion to the stock by them 
respectively held. (I\. S. Sec. 5236)’’ 
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ARGUMENT 

2 . 

On the Law 

As we see it, the questions in this case on the de¬ 
termination of which the right or lack of right of the 
plaintiff to recover depends, are (1) was the payment 
of the Cashier’s check during the Bank Holiday in 
violation of the President’s Proclamation, and if it 
was prohibited by the Proclamation, does that fact of 
and by itself alone make the payment so temporarily 
prohibited void in the hands of the party receiving 
it in the sense that such party has no right or title 
to it and must return it; and (2) did the payment when 
made constitute an unlawful preference under Rev. 
Stat. Sec. 5242, read in conjunction with Sec. 5236. 
Both those questions were answered in the negative 
bv the court below. 

The President’s Proclamation Did Not Prohibit Nor 
Was It Intended to Prohibit Payments Between 
Banks of the Character of the Payment Here 
Made. 

The President’s Proclamation, when read in the light 
of its expressed purposes, was not intended to pro¬ 
hibit, and did not in fact or in terms prohibit, the pay¬ 
ment of primary obligations from one bank to another 
where the moneys remained in the banks. 

Xobodv can read the President’s Proclamation de- 
♦ 

daring a bank holiday without understanding its pur¬ 
poses if those purposes are to be gathered from the 
language used. They at least are plainly expressed 
therein, both in the preamble and in the body of the 
Proclamation, and had only to do with putting a stop 
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to those conditions which, according to the Procla¬ 
mation, brought about the national emergency, namely, 
the unwarranted withdrawals of gold and currency 
from the banking institutions for the purpose of hoard¬ 
ing or foreign speculation, and the earmarking of gold 
and silver coin or bullion or currency, all of which 
practices had been draining the banks of the country. 
To meet that situation, the Proclamation provided that 
during the holiday all banking transactions should be 
temporarily suspended. It might well have stopped 
there if it was intended to be all inclusive, but it did 
not stop there. It was immediately followed by a pro¬ 
vision that, “no such banking institution or branch 
shall pay out, export, earmark, or permit the with¬ 
drawal or transfer in any manner or bv any device 
whatsoever, of any gold or silver coin or bullion or 
currency, or take any other action which might facili¬ 
tate the hoarding thereof; nor shall any banking in¬ 
stitution or branch pay out deposits, make loans or dis¬ 
counts, deal in foreign exchange, transfer credits from 
the United States to any place abroad, or transact any 
other banking business whatsoever/’ (Underscoring 
ours). All the transactions and operations enumer¬ 
ated would take moneys out of the banks and facilitate 
hoarding and the other things which the Proclama¬ 
tion was clearly designed to prevent. The President 
did not define the meaning of “banking transactions,” 
or “banking business,” as used in the Proclamation, 
otherwise than by specifically enumerating the type 
of transactions prohibited, which included only such 
operations as would take gold or silver coin or cur¬ 
rency out of the banks. The President’s Proclama¬ 
tion in its enumeration of the things which should not 
be done by the banks during the holiday, specifically 
provided that they should not “pay out deposits” 
which would withdraw moneys from the banks, and 
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said nothing about payments from one bank to an¬ 
other where the moneys would remain in the banks. 
The case of City of East Cleveland v. Fidelity & De-i 
posit Company of Maryland, cited on page 14 of plain¬ 
tiff’s brief, and which was cited by him in the court 
below, involved a payment to a depositor which was 
expressly prohibited. The thing the President was 
clearly concerned about was the keeping of the moneys 
in the banks. Nor did the President’s Proclamation 
completely close the banks. It is a matter of common 
knowledge, and it is shown by the record evidence in 
this case, and found by the court below (Record pp. 
29-30), that the banks, including the Federal-American 
Company, were not in fact closed for all purposes. 
Plaintiff argues that the Proclamation is plain and 
unambiguous when it says that during the holiday “all 
banking transactions shall be suspended,” but we sub¬ 
mit that its all inclusive scope is not indicated when 
considered in the light of the purposes of the Procla¬ 
mation expressly stated therein, followed by a specific 
enumeration of the operations prohibited in order that 
such purposes might be subserved, and in turn followed 
by a general clause which justifies the construction 
that it was intended to include all other banking busi¬ 
ness of the same type as that enumerated, viz., such 
as would facilitate the accomplishment of those things 
which the Proclamation was expressly designed to pre¬ 
vent, and of which the payment by one bank to another 
of Cashiers’ checks could not be one, because the 
monevs would remain in the banks. ; 

Of course, we agree with plaintiff that where the 
meaning of a statute or a proclamation or any other 
instrument is clear, there is no room for construction, 
and we are sure there was no occasion on the part of 
the plaintiff to cite authorities to the court on that 
point. But we submit that the Proclamation did not, 
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as contended by the plaintiff, clearly prohibit payments 
of the character here in question, where the proceeds 
remained in the banks during the holiday, but that on 
the other hand, a reading of the Proclamation as a 
whole and in the light of its expressed purposes, shows 
the contrary. 

However, even assuming that the payment was tem¬ 
porarily prohibited during the Bank Holiday, we still 
have the important question of whether it was such a 
payment as can be recovered back by the bank or by 
the Receiver of the bank which voluntarily paid it, in 
the absence of a showing that prior to the payment 
the bank had committed an act of insolvency or in con¬ 
templation of insolvency. 

If the payment was prohibited, then the bank was 
not bound to make it, and such payment was voluntary. 
The rule is universal that a payment on an illegal 
claim or demand, if made voluntarilv and with knowl- 

7 mt 

edge of the facts by the party making it, cannot be 
recovered back. See 21 R . C. L., 141, and the numer¬ 
ous Federal and State cases there cited. If, contrary 
to our contention, this Court should hold that the pay¬ 
ment was prohibited, then Federal-American Company 
was aware of that fact when it made it. The opinion 
of the Committee of the Clearing House Association, 
and it was a mere opinion, that the payment from one 
bank to another of Cashiers’ and certified checks could 
be made under the President’s Proclamation was not 
binding on any bank. It might follow it or not, as it 
chose, and according to whether it believed the opinion 
to be sound. In the case cited by plaintiff in his brief, 
City of East Cleveland v. Fidelity & Deposit Co., 5 
Fed. Supp., 212, which was an action by a depositor 
against a surety to recover upon a depository bond 
for the amount of the deposit which the bank had re¬ 
fused to pay* basing its refusal on the State and Fed- 
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eral emergency legislation then existing, the court, in 
holding for the bonding company, said, p. 214, that if 
the defendant paid under the bond at a time when it 
was not legally bound to pay, the payment would be 
regarded as voluntary and could not be recovered back 
from the principal. 

Again, assuming the payment to have been illegal, 
regardless of an act of insolvency or in contemplation 
of insolvency under R. S'. 5242, and solely because it 
was made during the Bank Holiday, then neither the 
Federal-American Company nor its Receiver could 
obtain the aid of a court to recover it back. In the 
case of In re German-American Improvement Co., 3 
Fed. (2d) 572, 576, the United States Circuit Court of 
Appeals, Second Circuit, had occasion to refer to the 
case of Clapp v. Hale, 112 Mass. 368, in which arose 
for consideration a statute of Massachusetts which 
made payments on Sunday illegal. In that case Mr. 
Justice Gray (afterwards Mr. Justice Gray !of the 
United States Supreme Court), speaking for the court, 
said: 

“Delivery of goods or payments of money on the 
Lord’s day may vest the property therein, or ex¬ 
tinguish the existing obligation, so far as the 
money or property has passed from one party to 
the other, but cannot be availed of to have anv 
other purpose. The courts will equally refuse to 
assist one party to recover what he has thus paid 
or transferred; and the other party to deny that 
he has received it, or to assert any new rights by 
reason of such payment or transfer or in any 
degree founded thereon.” 

The same rule applies here. An obvious reason is 
that if it were otherwise it would enable the debtor to 
profit by his own wrong. It could not have been the 
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intention of the President’s Proclamation to destroy 
otherwise legitimate debts by a provision that they 
should not be paid out during the temporary period of 
the holiday. The Proclamation did not provide, nor 
did any statute, that any payment so made might be 
recovered back and retained by the banks which made 
them, but Sec. 211, Title 12, USCA, did provide what 
was considered to be a sufficient deterrent in the shape 
of a severe penalty against the paying bank, if the 
payment was made in violation of rules and regula¬ 
tions prescribed by the Comptroller of the Currency 
pursuant to that section. 

If the Federal-American Company made a payment 
of a just debt at a time when it was illegal to pay it, 
it cannot be allowed for its own benefit to avoid its own 
act, and no more can its Receiver be allowed to avoid 
its act for the benefit of its general creditors, unless 
and until he can show that the payment was void as a 
preference under R. S. 5242. That section made void 
all payments made after the commission of an act of 
insolvency or in contemplation of insolvency. Whether 
there was such an act in this case was a question of 
fact to be proven. As found by the court below, there 
was no such: showing in this case, although it was al¬ 
leged in the Bill (Par. 9) and expressly denied in the 
answers of both defendants, that the payment was 
made in contemplation of insolvency and with a view 
to preventing the application of the amount paid in 
the manner prescribed by law or with a view of creat¬ 
ing a preference. 


The case of Dal}! Bros. v. Hickman, Conservator , Et 
a/., cited on page 14 of plaintiff’s brief, will be herein¬ 
after discussed. Suffice it to say at this point that 
that was not a case where it was sought to recover 
monevs voluntarilv paid during the Bank Iiolidav, nor 
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did the case turn on the effect of the President’s Proc¬ 
lamation alone, which is the point we are discussing 
now. 

The reference to the action of the Washington Clear¬ 
ing House Association on pages 15 and 16 of plain¬ 
tiff’s brief adds nothing to his case. If the payment 
was made after the commission of an act of insolvency 
or in contemplation of insolvency, an intent to create 
an unlawful preference would be presumed, and 
whether or not the payment was made pursuant to an 
interpretation of the Clearing House Association 
would be immaterial. The motive attributed by plain¬ 
tiff’s counsel to the Clearing House Association is 
wholly unwarranted. There is nothing in this case 
which shows other than that at one of the numerous 
meetings of the Clearing House Association during 
the banking holiday, when questions were constantly 
arising in the speedy determination of which the banks 
needed assistance, and which the Clearing House was 
endeavoring to render, it reached a conclusion, after 
consideration by a special committee, that the pay¬ 
ment of Cashiers’ and certified checks between the 
banks and where the moneys would remain in the 
banks, did not come within the contemplation of any 
prohibition contained in the President’s Proclamation. 
It was not a rule or regulation of the Clearing House 
binding on any bank, but, as already stated, was a 
mere opinion which any bank was at liberty to follow 
or not, according to its own determination of its cor¬ 
rectness. The Clearing House Association interpreted 
the President’s Proclamation in the light of its pur¬ 
poses, as it should be interpreted where such purposes 
were expressed in and formed part of the Proclama¬ 
tion, and we maintain that its interpretation was cor¬ 
rect. In the three cases cited by plaintiff on page 16 
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of his brief, namely, King v. District of Columbia, 
United States v. Ballinger, and Dueliay v. District of 
Columbia, the court was guided in its interpretation 
by the evident purpose sought to be accomplished by 
the statute which the court had under consideration. 
In the case of King v. District of Columbia, this court 
said: “If a literal interpretation would be contrary to 
the evident meaning of a statute, taken as a whole, 
it should be rejected.” 

On page 11 of plaintiff's brief appears a statement 
purporting to be a quotation from the Federal Reserve 
Bulletin of March, 1933. As we find no such statement 
in the bulletin referred to, we must assume that the 
language was quoted inadvertently. What is stated in 
plaintiff’s brief represents the mere views or observa¬ 
tions of an assistant attornev in the office of the Com- 

* 

troller of the Currency made or formed by him upon a 
perusal of a compilation of the Proclamations, regula¬ 
tions, enactments, and press releases pertaining to the 
holiday contained in the bulletin, which views or ob¬ 
servations were submitted to the court below in sup¬ 
port of plaintiff’s case and amounted to mere 
argument. An observation made was that at the date 
of the Proclamation one of the main difficulties with 
which the Nation was confronted was “the preserva¬ 
tion of the rights of depositors and creditors of banks.” 
If he had used the words, “the protection of the 
interests of all depositors and our people in general,” 
his expression would have been more in consonance 
with that of the President as used in the Proclamation. 
The fixing of the rights of creditors is not an equiva¬ 
lent expression, and we find nothing in the Proclama¬ 
tion or in the emergency laws to the effect that the 
rights of creditors should become immediately fixed as 
of the date of the Proclamation. 
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The President’s Proclamation Did Not in Terms or 
Otherwise Fix or Attempt to Fix the Rights of 
Creditors. 

i 

The argument of plaintiff, in pages 17-24 of his brief, 
as we understand it, is that the President’s Proclama¬ 
tion, by temporarily suspending the operations of all 
banks in the country, thereby making it impossible for 
them for the time being to meet the demands of their 
depositors, operated to reduce them at that time to 
the status of insolvent institutions; that the Proclama¬ 
tion of and by itself and without more, immediately 
fixed the rights of depositors and other creditors, and 
that anv payment made bv any of such banks which 
did not thereafter receive a license to reopen for the 
full performance of its customary banking functions, 
constituted an unlawful and void preference, subject 
to recovery by the Receiver of the paying bank.; 

We submit that the temporary suspension of opera¬ 
tions of the banks for the reasons stated in the Presi¬ 
dent’s Proclamation did not constitute an act of insol¬ 
vency; that neither the President’s Proclamation nor 
any Congressional enactment suspended the opera¬ 
tions of the provisions of the National Banking Act as 
they applied to the matter of the solvency or insol¬ 
vency of any bank; that the provisions of the Procla¬ 
mation were calculated to and did operate in conjunc¬ 
tion with the national banking laws and the Bank Con¬ 
servation Act, and so operating served to protect the 
rights of creditors of anv bank whose condition be- 
Tore, after or during the Bank Holiday, might be found 
to be such as to prejudice such rights if permitted to 
continue or resume its normal banking functions ; and 
that there can be no fixation of the rights of creditors 
under the national banking laws (Sec. 5242) or under 
the Bank Conservation Act, which would make void 
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any payment unless it was made after an act of in¬ 
solvency or in contemplation thereof and made with a 
view to prevent the application of the bank’s assets 
in the manner prescribed by the statute or with a view 
to the preference of one creditor over another, which 
latter is a matter of proof. And this is so even where 
the payment is prohibited under penalty, where the 
penalty provided was not the voidance of the payment. 

That the President’s Proclamation in temporarily 
suspending the operation of all banks during the emer¬ 
gency did not contemplate the fixing of the rights of 
creditors, as in the case of insolvencv, is clearlv shown 
by the fact that the Proclamation authorized the Sec¬ 
retary of the Treasury, with the President’s approval, 
to permit “any and all of such banking institutions 
to perform any and all of the usual banking functions,” 
and that pursuant thereto the Secretary of the Treas¬ 
ure, on the date of the Proclamation, issued regula- 
tions permitting the banks (among them the Federal- 
American Company) to handle and collect drafts or 
other documents in connection with the shipment, 
transportation or delivery of food or feed products 
and to pay out or permit the withdrawal of such 
amounts of currency as were necessary in the judg¬ 
ment of any such banking institution in connection with 
such shipment, transportation or delivery of food or 
feed products, and to perform such other banking func¬ 
tions as were essential to the shipment, transportation 
or delivery of food or feed products (Regulation Xo. 6, 
R. p. 81); and by Regulation Xo. 10, R. p. 83, provided 

that “anv Xational or State banking institution mav 
• * 

exercise its usual banking functions to such extent as 
its situation shall permit and as shall be absolutely 
necessary to meet the needs of its community for food, 
medicine and other necessities of life for the relief of 
distress, for the payment of usual salaries and wages, 
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for necessary current expenditures for the purpose of 
maintaining employment, and for other similar essen¬ 
tial purposes. Banking institutions may carry out such 
transactions as may be necessary to aid banking in 
other communities to meet the necessities set forth 
above. ’ ’ 

Such provisions were plainly inconsistent with any 
idea of the immediate fixing of the rights of creditors, 

and thev were also inconsistent with the idea that the 

•/ 

President’s Proclamation intended that the prohibi¬ 
tion of any banking business should be taken in an all 
inclusive sense. On the other hand, they are entirely 
consistent with the provisions of the Proclamation 
when read in the light of its clear purpose, which, 
among other things, was to put a stop to wholesale 
withdrawals and hoarding by timid depositors, which, 
with other practices mentioned by the President, were 
threatening the safety of every bank and the stability 
of the whole banking structure of the countrvL The 
temporary suspension of banking operations did not 
necessarily mean that the banks or anv of them were 
then insolvent. The short respite provided by the 
Proclamation afforded, among other things, an oppor¬ 
tunity for the application of measures designed to pro¬ 
tect the banks and their depositors and creditors 
against such practices which if left unchecked would 
rapidly endanger their security. i 

Both the Proclamation and the regulations issued 
thereunder were dealing with the banks as going insti¬ 
tutions, and not as insolvent banks which required that 
the rights of their creditors be immediately fixed. The 
Federal-American Company was a national bank. The 
fixing of the rights of creditors is an incident of insol¬ 
vency and is a matter governed bv the National bank- 
ing laws, which, as hereinbefore stated, were not 
suspended by the President’s Proclamation, and under 
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which the rights of creditors of any bank could be 
fixed at any time during the holiday, as well as before 
and after, by any voluntary act of insolvency on the 
part of the bank or by the taking over of its affairs by 
the Comptroller of the Currency or his representatives 
on a finding that its condition was such that it was 
presently unable to meet or would be unable to meet 
its ordinary banking obligations; and that is precisely 
what occurred in the present case. On October 14, 
1933, no act of insolvency or in contemplation of in¬ 
solvency having been theretofore committed by the 
Federal-American Company, as found by the court be¬ 
low, the Acting Comptroller of the Currency, finding 
for the first time, that the Federal-American Company 
was unable to carry on its ordinary banking business 
or to exercise its usual banking functions ‘ 4 without 
prejudicing the rights of depositors and other cred¬ 
itors/ ’ appointed a conservator to take over its affairs, 
and some seven months later declared it insolvent and 
appointed a Receiver to liquidate its assets and wind 
up its business. The Bank Conservation Act, Sec. 203, 
provided for the appointment of a Conservator by the 
Comptroller whenever he should deem it necessary to 
conserve the assets of any bank for the benefit of de¬ 
positors and other creditors thereof, and further pro¬ 
vided that during the time such Conservator remained 
in possession (not before), the rights of all parties with 
respect thereto should be the same as if a Receiver 
had been appointed therefor, thus supplementing the 
national banking laws. In these circumstances the 
earliest possible date the rights of creditors can be 
said to have become fixed under the national banking 
laws (R. S. 5242) or under the Bank Conservation Act, 
Sec. 203, USCA, Title 12, supplementing those laws, 
was March 14, 1933, which was subsequent to the time 


the payment of the Cashier’s check here in question 
was made. 

Thus the President’s Proclamation and the National 
banking laws supplemented by the section of the Bank 
Conservation Act above referred to, working together, 
served not only the declared purpose of the Proclama¬ 
tion to protect sound banks from insolvency, but also 
served to preserve the rights of depositors and other 
creditors of any bank that might be found by the 
Comptroller of the Currency to be insolvent in a bank¬ 
ing sense. It was provided by the emergency laws 
(USCA, Title 12, Sec. 210) that nothing in those laws 
should be construed to impair in any manner the pow¬ 
ers of the Comptroller of the Currency. Under the 
National banking laws the power to determine whether 
a National bank is solvent or insolvent requiring ac¬ 
tion to fix the rights of its depositors and creditors, 
was, and is, vested exclusively in the Comptroller. ; His 
jurisdiction in respect to all matters properly within 
his discretion is exclusive. United States National 
Bank of La Grande v. Pole , 2 Fed. Supp. 153, l.c., 158. 

We submit that decisions of State courts affecting 
State banks under State statutes containing other and 
different provisions from those with which we are deal¬ 
ing here, can afford no safe guide in this case. Here 
we have the fact that the President’s Proclamation 
did not close the banks for all purposes, but expressly 
left it to the Secretary of the Treasury, with the Presi¬ 
dent’s approval, to say whether “any or all” of them 
should be permitted to perform “any or all of their 
usual banking functions”; and the Secretary of the 
Treasury, with such approval, did by regulation per¬ 
mit withdrawals during the holiday by depositors when 
necessary to meet various urgent requirements, and 
without other limitation than the judgment of the bank 
might dictate after consideration of the representa- 


30 


tions as to such needs made by the depositor. This, we 
repeat, was inconsistent with any intention of fixing 
the rights of creditors as of the date of the Proclama¬ 
tion. Such rights were fixed at the time and in the 
manner hereinbefore pointed out. It was only after a 
Conservator was appointed that withdrawals were re¬ 
quired to be made on a ratable basis (Sec. *203, Title 12, 
USCA). That section provided that, during the time 
such Conservator remains in possession of such bank, 
the rights of all parties with respect thereto shall be 
the same as if a receiver had been appointed therefor. 

Sec. 206, Title 12, USCA, provided that “while such 
bank is in the hands of the Conservator appointed by 
the Comptroller of the Currency, the Comptroller may 
require the Conservator to set aside and make avail¬ 
able for withdrawal by depositors and payment to 
other creditors, on a ratable basis, such amounts as 
in the opinion of the Comptroller may safely be used 
for this purpose.” (Italics ours). That, we submit, 

could onlv mean in such amounts as the condition of 
* 

the banks while in the hands of the Conservator as 
found by the Comptroller would permit without preju¬ 
dice to the rights of depositors and creditors should 
any of said banks during the conservatorship be found 
by the Comptroller to be unable to meet its ordinary 
banking obligations, and for that reason be refused a 
license to reopen for the full performance of its usual 
banking functions at the termination of the holiday. 
As to such banks, the ratable payment permitted while 
in the hands of the Conservator would amount to a 
mere advance on the amounts to which their depositors 
and other creditors would be entitled on liquidation. 
Thus, the rights of depositors and other creditors may 
be said to have become fixed, and not before. As here¬ 
inbefore pointed out, the President’s Proclamation did 
not take the banks out of the custody and control of 
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their officers, but permitted them to operate subject to 
such regulations as the Secretary of the Treasury 
might prescribe, one of which was that they might pay 
out deposits for certain purposes, not on a ratable 
basis, but in such amounts as their judgment might 
dictate was necessary to meet such purposes. The 
placing by the Comptroller of the Currency, during 
the holiday, of any bank which was found by him to 
be of doubtful safety, in the hands of a Conservator 
with the powers of a Receiver under the control and 
direction of the Comptroller, accompanied by a re¬ 
quirement that withdrawals thereafter should be per¬ 
mitted only on a ratable basis and new deposits segre¬ 
gated as provided by the Bank Conservation Act, may 
be said to have constituted an act of insolvency or in 
contemplation of insolvency which would make any 
payment made thereafter by such bank in prejudice 
of the rights of depositors and creditors unlawful and 
void preferences requiring the proceeds to be returned 
to the Receiver in case the bank failed to reopen. How¬ 
ever, it will not do to say that if it was insolvent when 
the Comptroller found it so during the conservatorship, 
it must have been insolvent at the date of the Proc¬ 
lamation, because it is not the fact of insolvency of a 
bank as measured by its assets and liabilities that 
would make a payment by it void under the law (R. S. 
5242), but an act of insolvency or in contemplation 
thereof, as will be hereinafter shown. i 

It is to be borne in mind that the payment here in 
question was not made after but before the appoint¬ 
ment of a Conservator. 

All of the cases cited by plaintiff on pages 18 to 24 
of his brief, although under different subject heads, 
may be said to be cited in support of his contention 
that the rights of creditors in the case at bar became 
fixed on the date of the President’s Proclamation. 
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We believe we have shown that that is not correct, 
could not be correct, and was not intended, for the 
reasons we have stated. Nevertheless, we will discuss 
as briefly as may be practicable the cases cited by 
plaintiff on said pages of his brief: 

Ghinger v. Pearson , 16S AtL, 102. Here, the Gov¬ 
ernor of the State of Maryland declared successive 
banking holidays, extending together from February 
25 to March 4, 1933. They were legal holidays for the 
banks and had the effect of suspending their opera¬ 
tions on such dates. On March 4, 1933, the State 
Emergency Banking Act was passed, and immediately 
placed all the banks of the State in the possession and 
control of the State Banking Commissioner, with 
powers and authority similar to those vested in and 
conferred upon a Conservator appointed by the Comp¬ 
troller of the Currency under the Federal Bank Con¬ 
servation Act. After the banks went into the hands 


of the Commissioner, depositors were permitted to 
withdraw up to 5% of their deposits in the same man¬ 
ner as depositors under the Federal Bank Conserva¬ 
tion Act (CSCA, Title 12, Sec. 206) were permitted 
to withdraw on a ratable basis. When, therefore, the 
court in the Ghinger case, speaking through Parke, 
Judge, used the language quoted by plaintiff in his 
brief here, viz.: “The involuntary reduction or par¬ 
ticipation of the affairs of a banking institution to the 
control and domination of the State by the Emergency 
Act, requires that the solution of the legal problems 
created shall be determined as of the date the Act 

became effective to create this status," he could onlv 

* 

have been referring to the State Banking Commissioner 
and not to the Governor, who never had the control 
or domination of the banks. Xor did the President or 
the Secretary of the Treasury take over the control 
and domination of the banks. Under the President’s 
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Proclamation, the Secretary of the Treasury, with the 
approval oi‘ the President, issued regulations govern¬ 
ing the operations of the banks in the hands of their 
orncers and directors, and the Bank Conservation Act 
provided lor Uieir possession and control by the Comp¬ 
troller of the Currency through the appointment of a 
Conservator whenever the Comptroller deemed such 
action necessary in order to conserve the assets of any 
bank for tiie benerit of the depositors and other cred¬ 
itors thereof. (Sec. 203, Title 12, USCA). Should 
the Comptroller, acting pursuant to these provisions, 
place any bank in the hands of a Conservator for the 
reasons stated, then and not until then could the rights 
of depositors and other creditors be said to have be¬ 
come fixed. 

The question in the case of Ghinger v. Pearson was 
the validity of a provision in the Maryland Emergency 
Banking Act exempting State and municipal deposits 
from the operations and limitations of the Act^ thus 
giving such deposits priority over other deposits. The 
court held the provision invalid as an impairment of 
the obligations of contract and deprivation of prop¬ 
erty without due process. 

We submit that this case is of no help to the con¬ 
tention of plaintiff here. j 

Hospelhorn v. General Motors Corporation (Md.), 
182 Atl., 442. 

Here some time subsequent to the closing of the 
banks during the several successive holidays pro¬ 
claimed by the Governor, the particular bank involved 
in the case was taken over by the State Bank Commis¬ 
sioner, who later became Receiver. Calling attention 
to the State Emergency Act which provided that, “The 
assets * * * in the possession of said Bank Com¬ 

missioner shall not be subject to attachment, execu¬ 
tion, distraint, or seizure under any judicial process,” 
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the court said: “One of the evident objects of these 
provisions was to deny to all creditors the right to 
acquire any individual advantage pending the solu¬ 
tion of the bank’s difficulties.” The plaintiff in that 
case was endeavoring to enforce an attachment of a 
fund belonging to the bank while it was in the pos¬ 
session of the Commissioner. It would seem to be 
obvious that this case does not hold that the rights of 
depositors were fixed as of the date of any of the 
Governor’s Proclamations. It referred rather to the 
date the bank was taken over by the Bank Commis¬ 
sioner. 

Beardsley v. St. Joseph's Circuit Judge (Mich.), 
253 X. W. 324. 

This case involved the right of plaintiff to sue for 
the recovery of his deposit in a bank which had reor¬ 
ganized under an agreement to which he had not con¬ 
sented. The lower court had refused a hearing on the 
ground that it had not been shown that an executive 
order which suspended the jurisdiction of the court 
was no longer in force. The upper court held that 
under the facts, there was no justification for the order 
denying the plaintiff the ordinary rights of a suitor 
in the courts of the State. In the course of its opinion 
the court said: “The bank holiday proclaimed by the 
Governor in February, 1933, and ratified by Act No. 
47, Public Acts, 1933, has no bearing upon the issues 
involved, for it only held matters in status quo and 
the defendant bank has resumed operations and is now 
doing a general banking business.” The opinion 
affords no satisfactory basis upon which to determine, 
in the light of the facts and circumstances of the pres¬ 
ent case, that the rights of creditors were here fixed 
as of the date of the President’s Proclamation. 

State ex rel Zimmerman, Et al ., v. Gibbes, Et ial. 
(S. C.), 172 S. E. 130. In this case the constitutionality 
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of the State Act of 1933, which vested plenary control 
over banks in the Governor and prohibited the bring¬ 
ing of suits without his consent against such institu¬ 
tions while he was in control was questioned. The 
court upheld the constitutionality of the statute as an 
exercise of police power of the State, but that it was 
valid only so long as the emergency continued. A large 
part of the decision is devoted to questions of pro¬ 
cedure. The court, after discussing the nature of the 
emergency which the state was designed to meet^ said: 
“It is evident that the legislature in its enactment of 
1933 law intended to meet this emergency and thereby 
to provide a remedy and a method of administering 
banking affairs for the purpose of protecting as far 
as possible the property and rights of the public.” It 
further appears that the bank was in the hands of a 
Conservator. There is nothing in this case upon which 
to base a conclusion that the rights of depositors and 
creditors in the case at bar became fixed at any time 
before the Conservator was appointed. 

Pcstcoe v. Sixth National Bank of Philadelphia 
(Pa.), 171 AtL, 302. This was an action in assumpsit, 
brought by appellant against the bank and its ;Con- 
servator duly appointed by the Comptroller of the 
Currency to secure a preference for a savings deposit 
which appellant had made in said bank and attempted 
to withdraw after thirty days’ notice of withdrawal. 
On March 1, 1933, the date the thirty days’ notice 
expired, he demanded the payment of his savings fund 


account, which was refused because the bank, being 
unable to pay all depositors in full, its directors, with 


the approval of the Comptroller of the Currency, had, 


on February 28, 1932, restricted the payment of all 


deposits, including savings fund deposits, which \yere 


in said bank at the close of business on that date, and 


thereafter the bank was open for business only as 
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respected receiving new deposits and paying out the 
same. At the time of bringing the action the bank 
was in the hands of a Conservator, u an officer ap¬ 
pointed by the Comptroller of the Currency, with the 
same power as a receiver.” When the bank directors 
in that case, because of its inability to pay all de¬ 
positors in full, placed its affairs under the control 
of the Comptroller of the Currency, it then committed 
an act of insolvency, which lixed the rights of the 
bank's creditors. It does not support the contention 
of plaintiff here. (See conclusion of the court below, 

R. p. 34). 

Baker-Cammack Textile Corp. v. llood (N. C.), 175 

S. E. 157, and In re Canal Batik & Trust Co. (La.), 
154 So. 198. In both these cases it appears from plain¬ 
tiff’s brief here that each of the banks had voluntarily 
submitted itself to the control of the Bank Commis¬ 
sioner. 


Godfrey v. Terry, Carroll v. Greene, and Terry v. 
McClure have no application to the present case. In 
none of those cases was the court applying emergency 
law’s or dealing with a situation such as we have here. 
The Godfrey case is discussed hereinafter under the 
subject head: 


“The payment made in the case here was not 
made after the commission of an act of insolvencv 
or in contemplation of insolvency, and therefore 
was not void as an unlawful preference under 
R. S. 5242 and 5236.” 


The cases of Carroll v. Greene and Terry v. McClure 
dealt wholly with the application of the statute of 
limitations. 

Hudson Company v. Thomas, 6 Fed. Supp. 857. 
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In this case, prior to the temporary closing of the 
banks under the Michigan moratorium, the bank owned 
and held notes issued by plaintiff under an indenture. 
This ownership remained unchanged when; shortly 
thereafter the Comptroller, because of insolvency 
found, appointed a Conservator. At the time of clos¬ 
ing the Hudson Company had on deposit in the bank 
some $195,000. It sought to have a decree setting off 
against this deposit the amount due on its notes. The 
court held in favor of the right of set-off, and said it 
should be effective as of the date of the closing of the 
banks. Apparently no point was made as to the actual 
date of insolvency found, since there was no discussion 
on that point. We submit that this case affords no satis¬ 
factory basis on which to support a determination 
that the rights of creditors were fixed at any time 
before the bank was taken over by a Conservator or 
Receiver. 

Gimbel v. Harriman National Bank & Trust Co., 11 
Fed. Supp., 836. In this case, while the bank was 
closed under the Governor’s Proclamation of March 
3, 1933, there was an attempt by reversal of entries on 
the bank’s books to change a debtor-creditor relation¬ 
ship to a trust relationship which the court held was 
ineffectual to make the bank a trustee under Sec. 
248(k) of Title 12, USCA. That being so, it follows 
that on March 3, and thereafter when a Conservator 
was appointed to take over the bank, the status of 
debtor-creditor remained, and as we have hereinbefore 
shown, the rights of creditors then became fixed. The 
court said, in the course of his opinion, and without 
discussion, that the bank was insolvent when it closed 
on March 3, 1933, the date of the Governor’s Proclama¬ 
tion. If, by that, he meant that the rights of creditors 
then became fixed, there was not only no occasion for 
such conclusion, as he had held that no trust had been 
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created (the claim of preference being based on such 
relationship);, but he also left out of consideration the 
provisions of the Bank Conservation Act and U. S. 
R. S. 5242 with reference to fixing the rights of credi¬ 
tors. 

In re Baitani. 6 Fed. Supp. 376 (District Court). 

Here the court said, p. 379: 

“The respondent bank closed February 11, 
1933, pursuant to a bank holiday declared by the 
Governor of the State of Michigan. It continued 
closed upon renewal of such holiday until a na¬ 
tional banking holiday was proclaimed by the 
President on March 5, 1933. Respondent con¬ 
servator was appointed on March 11, 1933, and 
continued to act as such until May 11, 1933, at 
which time respondent bank was declared in¬ 
solvent and the conservator appointed a receiver. 
On Februarv 27, 1933, an order was made bv the 
District Court of the United States for the East¬ 
ern District of Michigan directing the Guardian 
National Bank of Commerce, as depository of 
bankruptcy funds for said District Court, to de¬ 
liver over all bankrutpcy funds in its possession. 
The referee has found that the respondent bank 
was solvent on February 11, 1933, when its doors 
were closed. This finding cannot be sustained, nor 
is anv order against the receiver enforceable. The 
determination of the Comptroller of Currency on 
the appointment of the receiver on May 11, 1933, 
that the bank was insolvent, cannot be attacked in 
this proceeding. Section 192, tit. 12, USCA; 
Liberty Xaf. Bank of S. C. v. McIntosh (C. C. A.) 
16 F. (2d) 906; United States Xat. Bank of La 
Grande v. Pole (D. C.) 2 F. Supp. 153; Crawford 
v. Gamble (C. C. A.) 57 F. (2d) 15. The rights of 
the parties are fixed as of the time of the closing 
of the bank rather than as of the time of the ap¬ 
pointment of the receiver. Steele , County Treas¬ 
urer . v. Randall. Receiver (C. C. A.) 19 F. (2d) 40. 
The receiver is simply the representative of the 
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Comptroller, and the assets of the bank are not in 
his possession, but that of the Comptroller. ’ ’ 

With all due respect to the court in that case, we 
submit that the referee was right in holding that the 
bank was solvent on February 11. The Proclamation 
did not close it for insolvency. It appears that a Con¬ 
servator was appointed for the bank on March 11,1933, 
and on May 11, 1933, he took it over as Receiver. The 
court said, “The determination of the Comptroller 
of the Currency on the appointment of the Receiver 
on May 11, 1933, that the bank was insolvent 
cannot be attacked in this proceeding.” ; With 
that we agree, but we submit that the court was 
in error in arbitrarily dating the declaration of in¬ 
solvency of May 11 back to March 5, 1933, the date of 
the Governor’s Proclamation, when it appears that 
the Comptroller did not take it over by the appoiptment 
of a Conservator until March 11, 1933. The theory 
which moved the court to hold that the bank was in¬ 
solvent at the date of the President’s Proclamation 
evidently was that if it was insolvent when the Con¬ 
servator or Receiver was appointed, it was necessarily 
insolvent at the date of the Proclamation. However, 
it is not the fact of insolvency that makes a payment 
void as a preferance, but an act of insolvency or in 
contemplation thereof, and the first act that coijld be 
called an act of insolvency was when the Conservator 
was appointed to take over its affairs. McDonald v. 
Chemical National Bank, 174 U. S. 610. The case of 
Steele v. Randall, which is the only case the court cites 
to this point, does not support his conclusion, as in that 
case the directors of the bank voluntarily turned it over 
to the national bank examiners, who immediately took 
charge and remained in charge until a Receiver was 
appointed some months later. There, the date the 
bank was taken over by the examiners fixed the date 
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of insolvency for the purposes of liquidation; so held 
by practically all the courts. 

The court further says— 44 The receiver is simply the 
representative of the Comptroller, and the assets of 
the bank are not in his possession, but that of the Comp¬ 
troller.” That is true, but they were not in possession 
of either the Conservator or Receiver before March 11, 
1933, and therefore could not be in the constructive 
possession of the Comptroller until that date. The 
United States Court for the District of Columbia, be¬ 
low, which is entitled to equal weight with the District 
Court in Michigan, refused to accept the Battani de¬ 
cision as correct. We submit that the opinion of our 
own court is to be preferred, more especially in view 
of the fact that several of the conclusions as to other 
points in the Battani case have been questioned by 
other Federal courts. 

Commonwealth v. V. S. F. & G. Co., 170 Atl., 686. 

This was an action bv the State on a bond covenant 


that the bank would from time to time, on demand of 
the State Treasurer, pay over to him any part of the 
moneys belonging to the Commonwealth. The court, 
among other things, held that the contract was for the 
purpose of insuring the bank's solvency and contem¬ 
plated receivership therefor; that there was default 
from the moment the bank was placed in the hands of 
the Conservator, just as there would have been default 
if a Receiver had been appointed, for from that moment 
the bank was no longer able to meet its obligations. 
That condition matured defendant's obligation to the 
State. The bank, said the court, was immune from 
claims during the bank holiday. The national bank 
holiday suspended all banking. It is now in process 


of administration, quite similar to receivership. Re¬ 


ceivership is 


a cause for a liability on bonds securing 


State deposits. 
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We submit that this lends no support to plaintiff’s 
contention here that the rights of creditors were fixed 
as of the date of the Proclamation. 


Earle v. Pennsylvania, 178 U. S. 449. 

Here, prior to an act of insolvency on the part of 
the bank by voluntary suspension of payment of its 
obligations and the closing of its doors by the Comp¬ 
troller, a writ of attachment had issued against the 
bank as garnishee. The court held that an attachment 
sued out against a bank as garnishee is not an attach¬ 
ment against the bank for its property, nor a suit 
against it within the meaning of Sec. 5242 R.jS., but 
that when the bank went into the hands of the Receiver, 
its assets passed to the Receiver and Comptroller, sub¬ 
ject to any rights of priority previously acquired by 
the plaintiff. We, of course, are not contending any¬ 
thing to the contrary here. It is and has been our con¬ 
tention that upon the commission of an act of in¬ 
solvency or in contemplation of insolvency by any bank, 

its assets pass to the Receiver, later appointed, as of 

! 

the time of the commission of such act. 


White v. K nox, 111 U. S. 784, and Lantry v. Wallace, 
182 U. S. 536, are cited by plaintiff to the proposition 
that it is the duty of the Comptroller, and the court, 
to adjust rights and claims of creditors so as to produce 
1 equality among all as of the moment the rights are 

n fixed. We have not contended and do not contend to 


the contrary. The question for determination here is, 
when were the rights of creditors fixed in this case, 
and we confidentlv assert that thev were fixed at the 

♦ V 

earliest when the Federal-American Company was 
taken over by the Conservator at the direction of the 
Comptroller, and that the payment which was made in 
this case before such time did not create an unlawful 
and void preference which can be recovered by the Re¬ 


ceiver. 
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The Payment Made in This Case Was Not Made After 
the Commission of an Act of Insolvency or in Con¬ 
templation of Insolvency and Therefore Was Not 
Void As an Unlawful Preference Under R. S. 5242 
and 5236. 

This conclusion was reached bv the court below after 

* 

a consideration of all the evidence and the applicable 
authorities. 

Sec. 5242 is quoted in full herein at page 16. 

The plaintiff contended in the court below, and con¬ 
tends here, that the Federal-American Company was 
insolvent from and after the date of the President's 
Proclamation, and that any payment made by it after 
said date, even though made before the bank was taken 
over by the Comptroller and placed in the hands of a 
Conservator, constituted an unlawful and void pref¬ 
erence. 

In the first place, that is not in consonance with the 
holding of the courts. Of manv cases, we need onlv 
mention the cases of McDonald v. Chemical National 
Bank , 174 IT. S. 610, and Hayden v. Chemical National 
Bank , SO Fed. 587, 5S8, to the effect that it is not the 
fact that a bank is insolvent when the payment or trans¬ 
fer is made that makes it void, but the fact that such 
payment or transfer is made after an act of insolvency 
or in contemplation thereof. 

In the second place, the evidence in this case does not 
show any act of insolvency or in contemplation of in¬ 
solvency committed by the Federal-American Company 
before the payment here involved was made; nor is 
there any evidence which shows or tends to show that 
said company was in fact insolvent on March 3, 1933. 

The statement of evidence (li. p. 48, et seq.) shows 
that a regular periodical examination of Federal-Amer¬ 
ican Company was made by bank examiners shortly be- 
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fore the beginning of the Bank Holiday, and was in 
the hands of the Comptroller of the Currency there¬ 
after without any question being raised as to the sol¬ 
vency of the Company until after the payment here in 
question was made. The report of that examination 

_ i 

showed the examiners’ estimate of Federal-American 
Company’s sound condition and net worth over all 
liabilities of more than $2,700,000, one of the largest 
net worths of any bank in Washington (R. p. 52). As 
a matter of fact, the uncontradicted evidence shows that 
right up to the date of the President’s Proclamation, 
Federal-American Company had met in full every 
single obligation; during the holiday, like other banks, 
transacted certain business permitted by Treasury reg¬ 
ulations Nos. 6 and 10, which was inconsistent with a 
state of insolvency or the fixing of the rights of credi¬ 
tors as we have hereinbefore pointed out, such as the 
payment of moneys to depositors to meet payrolls, to 
provide necessaries, and the like, the amount of such 
payment in each instance being left to the judgment of 
the bank, and the only admonition being that the with¬ 
drawal of gold or gold certificates should not be per¬ 
mitted and every precaution should be taken to prevent 
the unnecessary withdrawal of currency for hoarding. 

The application of R.S. 5242 does not turn on insol¬ 
vency, but on an act of insolvency or in contemplation 
thereof, as shown in the cases just cited. Those cases 
and the plain wording of the statute are sufficient to 
demonstrate the correctness of our statement. 

The testimony of the witness Poole, President of 
Federal-American Company for more than t venty 
years (R. p. 48, et seq.) shows conclusively that he and 
the other officers of Federal-American Company, far 
from contemplating an act of insolvency at any time, 
had no thought or intimation from any source that; there 
was any question about the ability of the Federal- 
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American Company to meet its obligations and had 

every reason to believe that it would resume its ordi- 

narv functions with other banks at the close of the 

holiday, and were, like the officers of other banks which 

expected their licenses, making preparations for such 

resumption up until late on the night of March 13, 1933, 

when the witness Poole, its President, received the first 

intimation that his institution might not be permitted 

to resume its ordinarv business with other banks on the 

* 

next day. The payment here in question was of course 
made prior to that time. 

Counsel for the plaintiff, on cross-examination of the 
witness, attempted to show that the bank was insolvent 
on March 3, 1933, or became so between that date and 
March 14,1933, and that the witness should have known 
it, and would have known it, had he compared certain 
of the book values contained in the January report of 
the bank examiners with their immediately forced liqui¬ 
dation values at anv time between those dates. The 

•> 

examiners’ report was not produced and neither were 
any figures showing market values of the assets at any 
time, so there was nothing before the court from which 
he or anvbodv else could determine what difference, if 
any, there was one way or the other between book 
values and liquidating values. But even if a deprecia¬ 
tion had been shown in the value of its assets to a point 
below the amount of its liabilities, and that the officers 
of the bank had knowledge thereof, that would not be 
sufficient to show that the payment was made in con¬ 
templation of insolvency or that any act of insolvency 
was contemplated. As stated by the authorities, banks 
have gone on meeting their ordinary obligations for 
long periods when in an actual state of insolvency as 
measured by their assets and liabilities, but it cannot 
be said that any payments made during such time were 
made in contemplation of insolvency within the pur- 
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view of the statute. As stated in Rucker v. Kokrda, 
68 Fed. (2d) 73, p. 75: 

44 Such payments are avoided only if certain con- 
ditions existed. First, if made 4 after the commis¬ 
sion of an act of insolvencv.’ While it is here con- 

% 

tended that the bank was insolvent when the pay¬ 
ment was made, the condition is not insolvency, 

but is that 4 an act of insolvencv’ has been com- 

* 

mitted. There is no evidence or finding of any act 
of insolvency in this case prior to payment. Sec¬ 
ond, the payment may be avoided if made 4 in con¬ 
templation’ of an act of insolvency. When this 
payment was made, the decision to close the doors 
on the following morning had not been reached; 
that decision was not arrived at until late that 
night. True, the officers knew that unless new 
money was interested, or confidence restored, the 
bank could not indefinitely meet its customers’ de¬ 
mands: but when this payment was made the of¬ 
ficers were hopeful that the negotiations of the 
night would avert the necessity of an act of in¬ 
solvency. This payment was therefore not made 
in contemplation of the later act of insolvencv.” 
See also the McDonald and Havden cases to the 
same effect above cited. 

The case of Godfrey v. Terry , cited by plaintiff on 
pages 19, 42 and elsewhere in his brief, has no applica¬ 
tion here. There the court was dealing with a State 
statute and with a situation governed bv the law of 
the State of South Carolina. Here we are dealing with 
a question having relation to a national bank governed 
by the National Bank Act and by the Proclamation of 
the President, ratified bv an Act of Congress. There 
the court held that while the State legislature could 
prohibit the bank from making specie payments under 
penalty of a loss of its charter, 4 4 the right of the cred¬ 
itor was beyond its control altogether,” and that when 
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the bank refused payment in specie in violation of its 
contractual obligation to its creditors it failed, and the 
right of the creditors against the stockholders immedi¬ 
ately arose, and the particular bank never having made 
payments in specie thereafter, the right to an assess¬ 
ment against the stockholders became fixed as of the 
date of its failure. It may be said in passing that there 
was no necessity for the court’s passing on this ques* 

tion as it had alreadv determined that the lower court 

* 

“clearly had no jurisdiction of the case,” and it may 
be further pointed out that Chief Justice Waite dis¬ 
sented to the holding that the bank failed at the time 
of its suspension of specie payments in these words— 
“In my opinion the suspension of specie payments in 
1860 was not a failure of the bank, within the meaning 
of that term as used in the charter; and there is, to my 
mind, no satisfactory evidence fixing the date of actual 
failure earlier than March 1, 1865,” which the dissent¬ 
ing opinion evidently considered to be the date of in- 
solvencv so far as the record disclosed. Two other 

mi 

justices joined in this dissent. 

In the case at bar the right of the banks to pay de¬ 
posits, as icell as of depositors to claim them, was tem¬ 
porarily suspended in the interests of the public during 
the period of an acute national emergency proclaimed 
by the President to exist and which he declared was 
brought about by hoarding, etc., of moneys withdrawn 
from the banks, which act of the President was ratified 
by the Congress. While under the Federal Constitu¬ 
tion the State of South Carolina could pass no law im¬ 
pairing the obligation of contracts, there is no such in¬ 
hibition in the Constitution against the Congress, and 
it has been held that the suspension of certain legal 
rights enjoyed by the citizen in normal times may be 
suspended in cases of emergency during the period the 
necessity for such suspension exists. Therefore, dur- 
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ing the period of the bank holiday in this case, no de¬ 
positor could as of right claim the return of his deposit 
or any portion thereof, and that being so, the insolv¬ 
ency of a bank could not be predicated on its refusal 
to pay. In a case cited by plaintiff, City of East Cleve¬ 
land v. Fidelity & Deposit Company of Maryland y 5 
Fed. Supp. 212, a bank had refused to return a deposit 
to the plaintiff, whereupon the plaintiff filed suit 
against the bonding company to recover upon a deposi¬ 
tory bond. The bank set up the defense that it was 
prohibited by the President’s Proclamations of March 
6th and 9th, as well as by the Ohio laws to thei same 
effect, from making payments to depositors. The court 
dismissed the action against the bonding company and 
in so doing held that the bank was prohibited by the 
various acts from paying back deposits and that when 
it refused to pay, the depositor did not have a cause 
of action against the bank for its refusal. The court 
said: “I think there can be no doubt as to the validity 
of this legislation,” and quoted with approval the fol¬ 
lowing language from another court: “ ‘It is hardly 
necessary to repeat what we have already indicated, 
that the act was intended to be only a suspension of 
certain legal rights enjoyed by the citizen in normal 
times, and such suspension can exist only so long as 
the necessity for it appears’.” 

So that the refusal of the banks to pay in such cir¬ 
cumstances not constituting an act of insolvency, or 
fixing the insolvency of the banks, we must seek else¬ 
where for such an act. We have already shown that 
there had been no act of insolvency or in contemplation 
of insolvency on the part of the Federal-American at 
any time and that the earliest possible date it can be 
said it was unable to meet its ordinary obligations and 
to exercise its usual banking functions was when the 
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Comptroller for the first time so found and placed it in 
charge of a Conservator on March 14, 1933. 

In Pyne v. Jackman, 12 Fed. Supp. 653, 655, the court 
said: 


“It does not seem to me that March 4 can be 
assumed as the date when the bank failed ‘to meet 
its obligations’ as contemplated by section 64 of 
the statute. It was closed then by a general procla¬ 
mation closing all banks; not because it had failed 
to meet its obligations. The fact is that right up to 
the time the Pelham National Bank, as well as all 
other banks, were closed by the President’s Procla¬ 
mation it was meeting its obligations. Between the 
period of March 4 and March 21, there was not 
such a failure to meet its obligations as to bring 
it within the intent of the statute. The proclama¬ 
tions prohibited all its depositors from presenting 
cheques for payment except those for pay-rolls, 
necessary food supplies, etc., and these were 
promptly met by the bank. And it was not until 
after the conservator was appointed on March 21 
that such payments were stopped. Presumably 
then for the first time it was decided that the bank 

should not and probably could not continue to meet 
its obligations.” 

Plaintiff here contends that it is not the appointment 
of a Receiver which fixes the rights of creditors, but 
the date of insolvency. Assuming that to be so, the 
question is, what is the date of insolvency? Obviously 
that is something to be shown, and is evidenced by the 
closing of the bank or putting it in charge of examiners 
because of insolvency found. The later appointment 
of a Receiver to liquidate its assets may be regarded 
as confirmatory of the original finding, and the rights 
of the parties would be fixed as of that date, not be¬ 
cause of any theory of relation back, but because it 


49 


confirmed the condition previously found by the office 
of the Comptroller to exist. There is no authority for 
holding that the appointment of a Receiver can relate 
back, except to an act of insolvency. In each of the 
following cases cited by plaintiff there had been an act 
of insolvency: 

In the Steele v. Randall case, the directors of the 
bank, on May 5, resolved to turn the bank over to the 
national bank examiner, who took charge on that date 
and remained in charge until the appointment of a 
Receiver on August 13. 

In Merrill v. National Bank of Jacksonville, the bank 
failed and closed its doors. Subsequently a Receiver 
was appointed. 1 

In Yardley v. Philler , the bank was closed by order 
of the Comptroller of the Currency and subsequently 
was placed in the hands of a Receiver. 

In Scott v. Armstrong , the bank was closed by order 
of the bank examiner on June 20 and a receiver was 
appointed June 27. 

In the Battani case , the court, in holding that the 
appointment of the Receiver related back to the closing 
of the bank by the Governor’s proclamation of a bank 
holiday, said: “The rights of the parties are fixed as 
of the time of the closing of the bank rather than at the 
time of the appointment of the Receiver,” citing Steele 
v. Randall , supra, wherein, as above shown, the bank 
was voluntarily turned over to the national bank ex¬ 
aminer on May 5, who remained in charge from that 
date until August 13, when the Receiver was appointed, 
and therefore in no way supports the conclusion 
reached in the Battani case. 

In Steele v. Randall the court said that Sec. 5242 is 
a legislative declaration that the ratable distribution 
shall be protected from voluntary disruption before 
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the appointment of a Receiver. That means nothing 
more than that there shall be no transfer of assets after 
the commission of an act of insolvency or in contempla¬ 
tion thereof which would have the effect of preferring 
one creditor over another or others. 

With reference to the Battani case, again cited on 
page 49 of plaintiff’s brief, we have hereinbefore shown 
that the case of Steele v. Randall, which is the case re¬ 
lied on by the court for the holding that the rights of 
the parties were fixed when the bank was closed by the 
President’s Proclamation, does not support that con¬ 
clusion. We have shown that in the Steele v. Randall 
case, and in the several other cases cited by plaintiff to 
this point the bank was closed in each of such cases 
either by the voluntary act of its officers or by order 
of the Comptroller because then found unable to meet 
its ordinary obligations, and an examination of the 
authorities will show that in every other case where 
this question was involved prior to the bank holiday, 
the same thing was true. Of course, in such cases the 
affirmative act of closing for insolvency fixed the date 
thereof if thereafter a receiver was appointed to liqui¬ 
date its assets. The later formal declaration of insolv¬ 
ency and the appointment of a receiver was merely 
confirmatory of the previous finding. 

It is charged in Paragraph 7 of the Bill of Complaint 
in this case that, “on or prior to the 31st day of Octo¬ 
ber, 1933, the Comptroller of the Currency reached a 
determination that the said Federal-American National 
Bank & Trust Company was insolvent.” Plaintiff does 
not allege any date prior to October 31st. However, 
we do not here attack the conclusiveness of the deter¬ 
mination of the Comptroller on October 31st, but we 
do insist that if that is not the date and the onlv date 
on which the rights of creditors in this case became 
fixed, then they certainly could not have become fixed 


before March 14, 1933, when, for the first time, the 
Comptroller ‘‘became satisfied” that the bank w T as un¬ 
able to transact and carry on its ordinary banking bus¬ 
iness or to exercise its usual banking functions with¬ 
out prejudicing the rights of creditors, and, as shown 
by Exhibits A and B, attached to the Bill, appointed 
a conservator to “immediately take charge of the 
bank” in the same manner as he would have directed 
bank examiners to take charge of a bank prior to the 
issuance of the President’s Proclamation, the same con¬ 
dition existing. i 

The very brief remarks of Judge Knox in the case 
of Goess v. Heck seller, cited on page 50 of plaintiff’s 
brief, were prefaced by the statement that it was a 
matter of real regret that the pressure on the court 
was such that an extended statement of his views could 
not be made. The court’s memorandum does not state 
the facts. However, as we are advised, the bank was 
temporarily closed pursuant to the President’s Procla¬ 
mation and did not reopen thereafter. During the 
holiday, the defendant, Heckscher, who was indebted 
to the bank, evidenced by his note, went out and suc¬ 
ceeded in buying up a claim against the bank from a 
third party, and when the receiver sued Hecksher on 
his note, he set up the purchased claim by way of set¬ 
off. The case was tried on the pleadings. There was 
a motion for a summary judgment made by the plain¬ 
tiff receiver. It is apparent that Heckscher, contem¬ 
plating the insolvency of the bank, purchased the claim 
with the intent to obtain a preference. The facts, to 
start with, were in no way similar to the case at bar. 
There was no evidence, so far as appears, as to the con¬ 
dition of the Harriman Bank at the beginning or dur¬ 
ing the period of the bank holiday. It may have been 
hopelessly and irretrievably insolvent and so known 
to be by its officers. Judge Knox conceived it to be one 
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of the purposes of the President’s Proclamation to fix 
the rights of creditors as of the date thereof. He does 
not say it was one of the purposes expressed in the 
Proclamation. That left out of consideration R.S. 5242, 
which fixes the rights of creditors as occuring after an 
act of insolvency or in contemplation thereof has been 
committed. We submit that it cannot be considered as 
a satisfactory precedent. 

As we are not attacking the Comptroller’s determina¬ 
tion of insolvency as of date October 31, 1933, it is not 
necessary for us to examine the cases cited on pages 49- 

51 of plaintiff’s brief. The language quoted by plain¬ 
tiff from Barbour v. Thomas, on page 51, which is one 
of the several cases cited, has no application to the case 
at bar. There the Comptroller of the Currency had 
closed the bank, appointed a receiver, and determined 
that it was necessarv to make an assessment against 
stockholders for the benefit of creditors. The legality 
of the holidays proclaimed by the Governor of Mich¬ 
igan and the President was assailed, and it was con¬ 
tended that the alleged illegal holidays and the mis¬ 
management of the conservator brought about the 
bank’s condition. The court deemed it unnecessary to 
inquire into the legality of the holidays, and held that 
the fact, if it was a fact, that the alleged illegal holidays 
brought about the bank’s condition, that was imma¬ 
terial to the main issues in the case, such as the right 
of the Comptroller of the Currency to levy an assess¬ 
ment against the stockholders after the appointment 
of the receiver and after he had determined that an 
assessment was necessarv. 

With reference to the case of Uhl, Receiver v. First 
National Bank & Trust Co., cited by plaintiff on page 

52 of his brief: 

This was not a Cashier’s check case, where the 
moneys passed from one bank to another, where they 
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remained during the holiday. It involved a general de¬ 
posit of the defendant bank in the sum of $121,000, 
which was withdrawn in full from the plaintiff bank 
while the banks were closed either wholly or on a re- 
stricted basis, the reason for the original proclama¬ 
tion being recited therein to be an acute financial emer¬ 
gency existing in the City of Detroit and throughout 
the State of Michigan, and the requests of the Michigan 
Bankers’ Association and the Detroit Clearing House. 

During the period the banks were thus closed, the de¬ 
fendant, First National Bank, withdrew the whole of 
its general deposit when it was entitled to only 5 per 
cent thereof under the Governor’s Proclamation. 

The case turned on the question of whether the pay¬ 
ments thus made by the Grand Rapids National Bank 
were made after the commission of an act of insolvency 
or in contemplation thereof and were made with a view 
to prevent the application of the assets of the bank in 
the manner prescribed by the National Bank Act, R.S. 
5242. | 

After calling attention to efforts unsuccessfully made 
by the Grand Rapids Bank, before a conservator was 
appointed, to bring about a reorganization of the bank 
by obtaining subscriptions to capital stock by deposi¬ 
tors to 1 lie extent of 25 per cent of their deposits under 
a plan whereby the entire pre-existing capital stock 
and surplus were to be cancelled, which would indicate 
clearly that the bank knew positively that it was not 
in position to go on, the court said: 

i 

“The problem presented is whether or not the 
payments made to defendant between February 
23rd and March 10th were made after the com¬ 
mission of an act of insolvency or in contemplation 
thereof, and were made with a view to prevent the 
application of the assets of the bank in the man¬ 
ner prescribed by the National Bank Act. Mate- 
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rial aid in the solution of this question is afforded 
by the report of examination of the bank made 
between February 3rd and February 10, 1933. A 
summary of this report of the national bank ex¬ 
aminers is attached as Note I. The report dis¬ 
closes that the control of the bank was owned by 
the Guardian Detroit Union Group of Detroit; 
that the entire capital and surplus of the bank was 
$1,300,000: that loans had been made to directors, 
officers and employees in the aggregate of $754,- 
215.60; that of this amount over $300,000 was with¬ 
out collateral and that large amounts of the de¬ 
posited collateral to secure loans had become prac¬ 
tically worthess; that the directors, officers and 
employees had assumed further liabilities as en¬ 
dorsers or guarantors to the amount of $194,056.49; 
and that loans had been made to corporations or 
enterprises in which the directors or officers were 
largely interested to the amount of approximately 
$288,000. It is clear that the margin of safety 
commonly afforded by capital and surplus had been 
largely absorbed by those charged with responsi¬ 
bility for the solvency of the bank.” 
w 

The court then went into other figures as shown by 
the examiners’ report completed a day or two prior 
to the closing of the banks which report, as appears in 
the above quotation, was in evidence. No such situa¬ 
tion as that disclosed by the report of the examiners 
in the cited case was present in the case at bar. In the 
case at bar the plaintiff refused to produce the ex¬ 
aminers’ report of January, 1933, and it is a reason¬ 
able inference from such refusal that it would not have 
helped his case. There is no evidence whatever that 
the Federal-American Company was so hopelessly and 
irretrievably insolvent at the time the operations of 
the banks throughout the country were temporarily 
suspended by the bank holiday that its officers must 
have known it, and there is no evidence whatever of 
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any act of insolvency or in contemplation of insolvency 
prior to the time it paid its Cashier’s check to the de¬ 
fendant Washington Loan & Trust Company as agent 
for its customer. 

The court in the cited case further said: 

“It is true that the banking moratorium created 
a novel situation and one which necessitates care¬ 
ful scrutiny of the facts in suits arising therefrom 
wherein recovery is sought of alleged preferences 
under Section 9i.” (R.S. 5242) “No rule of gen¬ 
eral application can be stated. Decisions on issues 
arising in this field must be narrowly confined 
within the bounds of the facts of each case, because 
differentiating circumstances may lead to different 
results. ’ ’ 

We submit that the parallel asserted by the plain¬ 
tiff (p. 54 of his brief) between the case here as it af¬ 
fects the Federal-American Company and the case of 
Uhl, Receiver v. First National Bank does not exist, 
and that the latter case is no precedent for his conten¬ 
tions in the case at bar. Throughout his brief, plain¬ 
tiff refers to Federal-American as a closed hank as if 
it were closed for insolvency during the period of the 
holiday and when the payment in question was made, 
which of course is not the fact. He also says in his alleged 
parallel that, “each bank, before the payment com¬ 
plained of was made, admittedly had refused to honor 
checks drawn on it, which is an act of insolvency . v So 
that if such a statement be accepted, it would result that 
going banks, and they were all, including Federal- 
American, going banks at the date of the President’s 
Proclamation, would be in the position, if they paid 
during the holiday, of subjecting themselves to heavy 
penalties, and if they did not pay, they would be com¬ 
mitting an act of insolvency. We do not believe that 
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any such situation was contemplated by the President’s 
Proclamation or the law. 

We have not argued, and do not argue, as plain¬ 
tiff suggests; we do, in his brief on page 54, that a pay¬ 
ment made to a general creditor by a “closed bank” 
is not made in contemplation of insolvency. If a pay¬ 
ment was made when the bank was closed for insol¬ 
vency by the voluntary act of its officers or by 
order of the Comptroller of the Currency, it is obvious 
that it would constitute an unlawful preference, but 
what we have argued and do argue is that the Federal- 
American, and no other bank temporarily closed be¬ 
cause of a then present acute national emergency pub¬ 
licly proclaimed, was closed because found to be insol¬ 
vent, and, in the absence of an act of insolvency or in 
contemplation thereof shown to have been committed, 
a payment made during the holiday would not be void 
under li.S. 5242 and 5236, and therefore could not be 
recovered back, although it might have been prohibited 

bv the President’s Proclamation. The authorities 
• 

which we have heretofore cited were to the effect that 
a payment made by a going bank, though actually in¬ 
solvent, is not void in the hands of the creditor receiv¬ 
ing it unless it was made after an act of insolvency or 
in contemplation of insolvency, in which case such pay¬ 
ment is void under K.S. 5242. 

In the case of Federal Reserve Bank v. Omaha, cited 
by plaintiff on page 55 of his brief, a transfer was made 
when the bank was hopelessly and irretrievably insol¬ 
vent, and when its officers knew it, and also knew that 
its closing was imminent, and it was in fact closed the 
following day. Up to the morning of closing, the 
officers as a last resort were attempting to bring about 
a merger with another bank, but it developing that it 
held bad paper to the amount of $1,400,000, the at¬ 
tempted merger fell through. It appeared that the 
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bank that received the credit also knew of this condition 
and was engaged with the closed bank in the transac¬ 
tion whereby it would receive a preference, j In the 
Hirning case, which the court cited in the Omaha case, 
the transfer was made after the directors of the bank 
had passed a resolution suspending the bank’s opera¬ 
tions. In the Vann case the payment was made after 
insolvency and impending closing and so known to the 
bank receiving the payment. 

Plaintiff says the payment made in the case at bar 
resulted in taking moneys from the assets of an insol¬ 
vent bank to the pro tanto injury of the depositors of 
that bank, viz., Federal-American. There are many 
cases, and we have cited a number of them (Federal 
cases), holding that a transfer or payment prior to 
the commission of an act of insolvency or in contempla¬ 
tion of insolvency, although the bank is at the time 
actually insolvent, is a good and valid payment and 
cannot be recovered from the creditor by the receiver. 
It is true that those banks, although tottering on the 
brink, had not yet closed and their officers were striving 
to keep them open in the confident belief that they 
would be able to do so, but nevertheless they did close, 
and in some instances on the very day and in other 
instances on the next dav after the contested transfer 
or payment was made, yet the courts held tlnff the 
payments were not made after an act of insolvency or 
in contemplation of insolvency. Neither the Federal- 
American nor any other of the banks were closed for 
insolvenev bv the President’s Proclamation, and even 
if the Proclamation prohibited during the emergency 
the character of payment made in this case, which we 
confidently assert it did not, nevertheless the payment 
would not be void in the hands of the creditor because 
of such mere prohibition and in the absence of an act 
of insolvency or in contemplation thereof. 
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Plaintiff asserts on page 41 of his brief that the Fed¬ 
eral-American was insolvent from and after March 
3, 1933, and that its officers knew it or by the exercise 
of reasonable care should have known it. That state¬ 
ment is unsupported by the evidence as we have here¬ 
tofore shown and has no basis in law. We are confi¬ 
dent that this court will find, as did the court below, 
that the banks were not closed bv the President’s 
Proclamation for insolvency. Their operations were 
temporarily suspended to provide and apply measures 
which would protect the banks against insolvency and 
at the same time afford depositors and creditors pro¬ 
tection of their rights in case anv of the banks should, 
during the period of the respite provided for by the 
Bank Holiday, be found to be unable to reopen without 
prejudice to such rights. Such protection was afforded 
by the provision for the appointment by the Comp¬ 
troller of the Currency of conservators, with all the 
rights of receivers. Thus, depositors and creditors of 
such banks as were found to be in such condition that 
they would be unable to meet their ordinary obligations, 
and for that reason were taken over during the holidav 
by the Comptroller, would have equal protection to that 
which the law afforded them prior to the holiday. The 
President’s Proclamation, bv declaring the Bank Iioli- 
day, prevented, as it was designed to do, wholesale 
withdrawals by depositors, and thus saved the banks, 
but it did not of and by itself fix the rights of depositors 
and creditors. That situation, as contemplated by the 
Proclamation, was taken care of by existing laws sup¬ 
plemented by the Bank Conservation Act, which was 
promptly enacted. 

Plaintiff states on page 42 of his brief that the de¬ 
fendant Washington Loan & Trust Company, in its 
plea, limits its denial to knowledge of a payment made 
44 in contemplation of insolvency or to the application 
of payment in any way prohibited by law or to prefer 
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the defendant Minnie Dixon Young,” and that “it does 
not deny a violation of the statute, but simply denies 
that it had knowledge of the contemplated insolvency 
or preference of the defendant Young, or that, the pay¬ 
ment. was preferential.” His point is that the simple 
allegation of the violation of the statute is a material 
averment. The court will see by reference to para¬ 
graphs 8 and 9 of the answers of both defendants that 
they not only denied specifically that the payment here 
in question was made in contemplation of insolvency, 
but also denied that the payment was in violation of 
the Proclamation of the President of the United States 
or was contrary to law. We submit that that; consti¬ 
tutes a sufficient denial of violation of the statutes, even 
assuming the position of plaintiff to be well taken. 

Plaintiff then cites Godfrey v. Terry as the apparent 
reason for what he calls the limited denials. We have 
already shown that that case has no application to the 
situation here. 

On page 44 of his brief plaintiff again quotes from 
the case of Steele v. Randall that: “It is not the ap¬ 
pointment of such Receiver which fixes the rights of 
creditors but the date of insolvencv.” That the court 
there meant the closing of the Bank’s doors, volun- 
tarilv or involuntarilv, because unable further to meet 
its ordinarv obligations is shown bv the fact that such 
is what occurred in that case and in the other cases 
cited, as we have hereinbefore pointed out on page 49 
of this brief. As said in the case of McDonald v. Chem¬ 
ical National Bank , 174 U. S. 1. c. 618—“It is a matter 
of common knowledge that banks and other corpora¬ 
tions continue, in many instances, to do their regular 
and ordinary business for long periods, though in a 

condition of actual insolvencv as disclosed bv subse- 

•> * 

quent events,” yet payments made during such: time, 
and before any act of insolvency or in contemplation 
thereof, are not recoverable. 
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Plaintiff also cites on the same page of his brief 
Mechanics Universal Joint Company v. Culhane. This 
case is reported in SO Fed. (2d) 147. It was a suit in. 
equity by the Receiver of the Manufacturers’ National 
Bank & Trust Company against the appellant Me¬ 
chanics Universal Joint Company and Ekstrom, its 
President, to recover $42,716.62 paid on a check of the 
company signed by Ekstrom as its President for that 
amount, drawn on the bank of which Ekstrom was at 
the same time a Director. The check transferred the 
moneys to another bank in which Ekstrom’s company 
had an account, and to which it had never theretofore 
transferred any funds from its account in the Manu¬ 
facturers' bank. This transactin took place at a time 
when the Manufacturers' bank was in such a desperate 
condition that its closing was imminent and so known 
to Ekstrom, as found by the trial court, which finding 
was accepted by the Circuit Court of Appeals as amply 
sustained bv the evidence. The case turned on the 
question of whether the payment was made by the 
Manufacturers' bank in contemplation of the commis¬ 
sion of an act of insolvency. The bank denied knowl¬ 
edge of its imminent closing, but the court held that 
Ekstrom's knowledge gained by him as a Director of 
the bank was imputable to it; also that the company of 
which he was President, and which benefited bv the 
transaction, was chargeable with his knowledge of the 
bank's perilous situation. 

For some time prior to closing, the bank had been 
on a special list of the Comptroller of the Currencv for 
frequent examination and Ekstrom had been required 
to report its condition to the Comptroller every thirty 
days. On Friday, June 12, 1931, a meeting of the 
Board of Directors was called by Ekstrom at the re¬ 
quest of the Examiner, which meeting was attended bv 
both the Examiner and Ekstrom. There the precari¬ 
ous condition of the bank was discussed and Ekstrom 
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was then informed by the Examiner that the cash 
position of the bank was very low and that it was 
his opinion that it could not stand a run of one 
business day, and further that he thought a run on all 
banks would occur on the following Monday. Almost 
immediately following that meeting Ekstrom drew the 
Company’s check on the Bank, of which, as heretofore 
stated, he was a Director, transferring funds of the 
Company of which he was President to another Bank, 
which check was paid on the day the Manufacturers’ 
bank closed, and for which a Receiver was appointed 
three davs later. It is submitted that the only reason- 
able inference that could be drawn from those facts 
was, as the court found, that Ekstrom, knowing that 
the bank was about to close then and there intended to 
prefer his corporation over the other creditors of the 
bank in violation of R. S. 5242, and constituted an act 
committed in contemplation of the insolvency of the 
bank. We submit that the facts in that case clearlv 
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distinguish it from the case at bar and that it can have 
no application here. 

Plaintiff follow’s this case, on page 46 of his brief, 
with the statement that the officers of the Federal- 
American Company were worried over its affairs. 
There is no evidence whatever of that in the Record. 
The erroneous inference of plaintiff’s counsel is drawn 
from the fact that, like officers of other banks, the Pres¬ 
ident of the Federal-American Company inquired of 
the Federal Reserve Board of Richmond, in whose dis¬ 
trict the Washington Banks are located, what i the 
bank’s cash position would have to be in order to 
safely resume business (R. p. 49). The banks, includ¬ 
ing Federal-American, were anticipating heavy with¬ 
drawals on the resumption of business and they wished 
to know to w r hat extent they should prepare to meet 
them. That, we submit, was a perfectly natural in¬ 
quiry by any bank at that time. The Bank Examiner’s 
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report of Federal-American Company, made less than 
two months before the Bank Holiday, which showed 
“the Examiner’s estimate of its sound condition and 
net worth over all liabilities of more than $2,700,000.00, 
one of the largest net worths of any bank in Washing¬ 
ton” (R. p. 52) would not indicate any cause for worry 
on the part of the Federal-American Company nor 
would it indicate any cause for treating that report in 
any different manner than it had treated previous re¬ 
ports of the Examiner. 

The cases cited by plaintiff in his brief (page 44) we 
have already discussed on pages 49-50 of this brief, 
and we believe we have shown that they fail to support 
plaintiff’s contention. Insofar as they are cited to the 
proposition that the declaration of the Comptroller of 
the Currency of the insolvency of any bank and the ap¬ 
pointment of a Receiver therefor is not subject to col¬ 
lateral attack, we have conceded that to be the law, but 
we repeat that what we have argued and do argue is 
that such declaration operates to fix the rights 
of creditors not as of the date of actual in¬ 
solvency but as of the date the particular bank 
was taken over by the Comptroller through an Ex¬ 
aminer, Conservator or other agent because found 
unable to meet its ordinary banking obligations, 
which spells insolvency in a banking sense, and that 
the Federal-American Company, no more than any 
other bank in the countrv, was closed bv the Presi- 
dent’s Proclamation for that reason. Plaintiff says 
that in this case “the bank was closed bv fiat of the 
President, and that this was followed by the Comp¬ 
troller’s adjudication of insolvency.” That, however, 
is not the fact. As was contemplated by the Procla¬ 
mation and the Bank Conservation Act, in the case of 
anv Bank whose condition during the holidav was 
found to be such as to indicate that it would be unable 
to reopen for the full performance of its banking func- 
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tions, a Conservator was appointed to take over its 
assets and affairs. As we have heretofore stated, that 
Act, it may be conceded, fixed the rights of creditors, a 
Receiver having later been appointed. 

Plaintiff on pages 46-48 of his brief lists the Regu¬ 
lations of the Secretary of the Treasury in abbreviated 
form and says they did not limit the Proclamation to 
hoarding. A reading of the Regulations as a whole 
indicates clearly that the thing uppermost in the mind 
of the Secretary as well as the President was to pre¬ 
vent the taking out of the banks gold and currency 
which would aid in the practice of hoarding and the 
doing of those other things which brought about the 
national Emergency. They also indicate that the Presi¬ 
dent and the Secretary appreciated that they were not 
dealing with the banks as insolvent institutions, but 
were dealing with them as going banks whose cus¬ 
tomary operations were merely suspended temporarily, 
and could be legally suspended by the Proclamation 
only while such emergency continued to exist. These 
Regulations have nothing to do with the question we 
are now considering, namely, whether the payment was 
made after the commission of an act of insolvencv or 
in contemplation thereof. 

Among the cases cited by plaintiff in support of his 
contention that the rights of creditors were fixed at 
the date of the President’s Proclamation, is that of 
Daly Bros., Inc. v. Thomas P. Hickman, Conservator, 
hereinbefore referred to, and decided by the Supreme 
Court of the District of Columbia (now District Court 
of the United States for the District of Columbia) in 
October 1933 and reported in 61 W.L.R. 802. 

That case is not a parallel case with the present; In 
the first place, it was dealing with the payment out of 
a deposit, which as expressly pointed out by the court, 
was specifically prohibited by the President’s Procla- 
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mation. We are not dealing with a deposit here. In 
the second place, it was not, as here, a suit by the re¬ 
ceiver to recover back moneys voluntarily paid by one 
bank to another on its primary obligation where the 
proceeds remained in the banks. 

In the Daly Bros, case, plaintiffs were seeking to 
compel the conservator of the bank to pay over to them 
some $25,000 which they claimed were taken out of their 
deposit or bonds which they contended were purchased 
with moneys taken out of their account, but which the 
court found were purchased out of $75,000 of the bank’s 
own moneys borrowed by it from the Reconstruction 
Finance Corporation, and also found “that the records 
of the Franklin National Bank were not changed in 
any manner whatsoever at any time , nor have they been 
changed since with respect to that certificate of de¬ 
posit.” That being so, the plaintiffs were still deposi¬ 
tors at the time that bank was taken over by the con¬ 
servator at the direction of the Comptroller, upon a 
then finding that it was unable to meet its ordinary 
obligations or to exercise its usual banking functions. 
Assuming that the rights of its depositors then became 
fixed, and it not appearing that plaintiffs’ account had 
been charged and the bonds turned over to them and 
the transaction thus completed before the finding of 
the Comptroller and the appointment of a conservator 
to take charge of its assets, that was sufficient to defeat 
plaintiffs’ claim, there being, as the court pointed out, 
no contention on the part of plaintiffs that a trust re¬ 
sulted in their favor by the taking up of the certificate 
of deposit. 

In the case at bar, a Cashier’s check issued prior to 
the bank holiday was paid by the bank before there was 
any finding that the Federal-American was unable to 
meet its ordinary obligations and to perform its usual 
banking functions, and in addition to that it was paid 
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to another bank where the proceeds remained during 
the holiday and therefore did not, as would the pay¬ 
ment out of deposits, take moneys out of the banks, 
which it was the express purpose of the President’s 
Proclamation to prevent. 

For reasons heretofore fully discussed, we frankly 
cannot agree with the court in the Daly Bros., Inc., case 
that the rights of creditors became fixed as of the date 
of the President’s Proclamation or that that was the 
purpose of the Praclamation. Its purposes were ex¬ 
pressly and clearly stated therein, and we do not find 
that stated as one of them. Rights of creditors are not 
under the law to be fixed by any arbitrary action or as 
of any arbitrary date. Such date is fixed by an act of 
insolvency or in contemplation of insolvency by the 
bank or by action of the Comptroller of the Currency 
in whom the law vests exclusively the power over in¬ 
solvent banks. The Comptroller of the Currency, 
through the visitorial powers vested in him by the law 
over national banks, was fully capable during the holi¬ 
day of satisfying himself as to whether a particular 
bank would not be able safely to exercise its usual and 
ordinary banking functions, and, after he had so satis¬ 
fied himself and declared, he had the power to appoint 
a conservator to take it in charge in the same manner 
as he might have directed a national bank examiner 
to take it in charge prior to the holiday, and the date it 
was so taken in charge is the earliest date the rights of 
its creditors could become fixed. There was, therefore, 
no occasion for the Proclamation fixing the rights of 
creditors and it did not attempt to do so. 

Section 203 of the Bank Conservation Act, Title 12, 
USCA, approved March 9, 1933, provided that: 

4 4 Whenever he shall deem it necessary in order 
to conserve the assets of any bank for the benefit 
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of depositors amd other creditors thereof, the 
Comptroller of the Currency may appoint a con¬ 
servator for such bank * * *. The conservator, 
under the direction of the Comptroller, shall take 
possession of the books, records, and assets of 
every description of such bank, and take such 
action as may be necessary to conserve the assets 
of such bank pending further disposition of its 
business as provided by law. • * * During the time 
that such conservator remains in possession of 
such bank” (not before) “the rights of all parties 
with respect thereto shall * * * be the same as if 
a receiver had been appointed therefor.” 

While the appointment of a conservator to take 
charge of the bank did not constitute a formal declara¬ 
tion of insolvency, because there were banks for which 
conservators were appointed which afterwards fully 
reopened, nevertheless if such a bank did not reopen 
because of a formal declaration of insolvency there¬ 
after and the appointment of a receiver by the Comp¬ 
troller, the rights of creditors would undoubtedly be 
considered fixed as of the date of the appointment of 
the conservator, but not before, unless the bank had 
theretofore committed some act of insolvency or in con¬ 
templation of insolvency which would fix the rights of 
creditors as of the date of such act under the pro¬ 
visions of R.S. 5242. As heretofore shown, there was 
no act of insolvency or in contemplation of insolvency 
committed by Federal-American prior to March 14, 
1933, when the conservator was appointed. The pay¬ 
ment which is the subject of the present case was made 
before there was any finding with respect to insolvency, 
and there is no evidence in this case shoving that at 
the time of such payment the officers of the bank be¬ 
lieved or had any reason to believe that it would not 
be able to resume its usual and ordinary banking func- 
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tions or would not reopen with other banks at the ter¬ 
mination of the holiday. 

In the Daly Bros., Inc., case, the court, speaking 
through Mr. Justice Letts, said of the Franklin Na¬ 
tional Bank: 


“If insolvency existed on March 14, 1933, when 
the conservator was appointed, it may reasonably 
be said that the condition of insolvency existed on 
March 6, 1933, when the bank was closed and its 
transactions interrupted. It was not the appoint¬ 
ment of a conservator that fixed the rights of credi¬ 
tors, but rather the condition of insolvency which, 
for the purpose of this discussion, must be deemed 
to have existed when the bank was closed on March 
6, 1933. The following cases shed some light on 
the question here presented: Scott v. Armstrong, 
146 U. S. 499; McCandless v. Dyar, 34 Fed. (2d) 
989; Steele v. Randall, 19 Fed. (2d) 40/ 7 


In the Scott case the bank was closed by order of the 

bank examiner and a receiver was later appointed. 

Held, that rights were fixed as of the date it was closed 

bv the examiner. 

* 

In the Steele case, the directors voted to turn the 
bank over to the national bank examiner, who took 
charge and remained in charge until the receiver was 
appointed some months later. The court said the rights 
of creditors became fixed at the date of insolvency, 
viz., when the examiner took control of the bank. 

In the McCandless case, the question of date of in¬ 
solvency was not in issue. It w’as held simply that cer¬ 
tain certificates, together with all other obligations of 
the bank, became due and payable at the date the bank 
suspended and went into the hands of a receiver, 

Clearly, none of those cases proceeded upon any arbi¬ 
trary doctrine of relation back. In each of them the 
banks had been closed for insolvency either by act of 



the bank or act of the Comptroller, and we have not 
found any case decided prior to the bank holiday where 
rights of creditors were held fixed except by some such 
act found. As Mr. Justice Letts said, the situation here 
is new, and direct authority is not found. We submit 
that cases which hold that rights of creditors are not 
fixed as of the date the receiver is appointed but as of 
the date an act of insolvency or in contemplation of in¬ 
solvency is committed by the bank or as of the date the 
bank is closed by the action of the Comptroller furnish 
no authority for holding that they are fixed as of some 
other date. Here the Federal-American was for the 
first time found by the Comptroller to be unable to meet 
its ordinary obligations and to exercise its usual bank¬ 
ing functions on March 14, 1933, and a conservator ap¬ 
pointed to take it in charge, and that, we submit, is the 
earliest date the rights of its creditors became or could 
become fixed, and as the payment here was made before 
that date, and in the absence of any act of insolvency 
or in contemplation thereof shown to have been com¬ 
mitted by the bank, it was a valid payment and cannot 
be recovered back. 

Assuming That the Payment Here Made Came With¬ 
in the Character of Payments Prohibited by the 
President’s Proclamation During the Bank Holi¬ 
day, and That Both Banks Knew or Were Charge¬ 
able With Knowledge of Such Prohibition, That 
Would Not Give Plaintiff a Right to Recover in 
the Abscence of a Showing That Such Payment 
at the Time It Was Made Created a Void Pref¬ 
erence Under the Applicable Statutes. 

The plaintiff’s argument on page 25 of his brief is 
apparently based on the erroneous assumption that the 
payment here made was, at the time it was made, pro- 
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hibited by the President’s Proclamation and that such 
prohibition alone, if known to both the paying and col¬ 
lecting banks, would, without more, give the receiver 
the right to recover it back, regardless of the question 
ot‘ solvency or insolvency. Such has not been the find¬ 
ing of the courts in any case. In the relatively few 
cases in which the President’s Proclamation was in¬ 
volved the courts found it necessary to inquire into the 
question of whether a void preference had been created 
under existing statutes and in determining that ques¬ 
tion called to their aid decisions of the courts rendered 
prior to the Proclamation. None of them rested on 
the fact alone that the payment or transfer was pro¬ 
hibited bv the President’s Proclamation. We are not 
here contending that if this court should, contrary to 
the court below, find that the effect of the President ’s 
Proclamation was to close all the banks, including Fed- 
eral-American Company, as for insolvency and thus to 
fix the rights of their depositors and other creditors, 
the receiver would not have a right to recover. What 
we do contend is that the President’s Proclamation had 
no such effect, and that for the plaintiff here to recover 
it was necessary for him to show that the payment was 
made after an act of insolvency or in contemplation 
thereof as alleged in his bill and denied in the answers, 
which he failed to do. In this view of the case it is 
quite immaterial whether the defendant, Washington 
Loan & Trust Company, actually knew or was charge¬ 
able with knowledge of the prohibition when it made 
the collection, and it is likewise immaterial whether the 
court below erred, as asserted by plaintiff, in finding 
that the defendant company was on March 13, 1933, 
duly licensed to perform its usual banking functions. 
A reference to the license set forth in page 77 of the 
Record will show, however, that it was issued on that 
date, and was effective as of the date of issuance, noth- 
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ing to the contrary therein appearing. But however 
that may be, the payment was made before any act of 
insolvency or in contemplation thereof was committed 
by Federal-American Company and before the con¬ 
servator was appointed to take over from its officers 
the management and control of its assets and affairs, 
and therefore did not as hereinbefore shown constitute 
a void preference under the applicable laws, 'which is 
the only event that could require a return of the 

mon e vs. 

* 

We submit that none of the cases cited by plaintiff 
to the right of banks or receivers of banks or other cor¬ 
porations to recover from directors and officers the 
amount of losses sustained through their gross negli¬ 
gence, mismanagement, fraud, ultra vires and void acts, 
and the like, have any application here. In such cases 
any right or cause of action which the corporation had 
undoubtedly passed to its receiver. Here our conten¬ 
tion is that the payment was not such an one as was 
prohibited by the President’s Proclamation, and that 
even if it were, nevertheless as it was voluntarily made 
in satisfaction of a lawful obligation at a time when the 
Federal-American Company was not closed for insolv¬ 
ency, was not shown to have been insolvent to the 
knowledge of its officers or those of the collecting bank, 
and had committed no act of insolvency or in contem- 
plation of insolvency, it could not be recovered back 
either by the Federal-American Company or its re¬ 
ceiver. In the only two cases cited by plaintiff to his 
point which could have any possible relevancy, viz., the 
Hirning and Varden cases, the directors of the bank in 
the first case had adopted a resolution to close its doors 
for insolvency at the time the transfer was made, so 
known to the receiving bank; in the second case the 
bank was so hopelessly and irretrievably insolvent at 
the time transfer of notes to its depositors in pay- 
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ment of deposits was made that its condition and immi¬ 
nent closing was patent. There is no similarity between 
the facts in those cases and the facts in the case at bar. 

The Testimony of the Witness John Poole Was Prop¬ 
erly Admitted, But If This Court Should Find 
Otherwise, Nevertheless Its Admission Would Not 
Constitute Prejudicial Error. 

; 

The plaintiff assigns as error of the trial court the 
admission of the testimony of the witness John Poole 
over the objection of plaintiff and the overruling of his 
motion to strike all testimony of said witness made at 
the close of his direct examination. No grounds for 
the objection or motion appear in the record filed in 
this court. In his brief (p. 32), plaintiff contends that 
as he had introduced no evidence in support ; of the 
allegation of his Bill that the payment was made after 
an act of insolvency or in contemplation of insolvency, 
the testimony of the witness Poole directed to that alle¬ 
gation was “irresponsive,” and therefore inadmissible. 
He does not sav that the testimonv was not relevant to 

* V 

the issues made by the pleadings. The test for deter¬ 
mining the relevancy of evidence introduced or offered 
can only be the pleadings of the parties, for it is from 
them the issues of fact and of law primarily arise. 
2 Jones’ Commentaries on Evidence, 2nd Edition, 1126. 
In this case the question whether the payment was 
made in contemplation of insolvency was expressly put 
in issue by the pleadings, and the testimony of the wit¬ 
ness Poole had a direct bearing on that issue. In any 
event, the court who was the trier of the facts having 
found for defendants on the other issues in the case, 
the result would have been the same even if this testi¬ 
mony had not ben admitted and therefore plaintiff was 
not prejudiced. 
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Plaintiff at this point in his brief sets out in part the 
testimony of the witness Poole, and then draws his 
own conclusions therefrom, which we submit are not 
supported by the evidence. The testimony of this wit¬ 
ness appears in narrative form in the statement of 
evidence (K. p. 48), and we can assume that the Court 
will refer thereto should it find that to be necessary. 

Counsel for plaintiff cross-examined the witness 
Poole at length in an attempt to show that the Federal- 
American Company was insolvent at and prior to the 
temporary closing of the banks by the President’s 
Proclamation 1 in the sense that the value of its assets, 
if then liquidated at forced sale, would be less than the 
amount of its liabilities. Xot only did he fail to show 
this by the witness or otherwise, but if he had shown 
it it would have been in no wise determinative of this 
case. As we have hereinbefore shown, under the na¬ 
tional banking laws it is not the fact of insolvency that 
would make a payment void as an unlawful preference, 
even if that was known to the bank’s officers, but to 
have such effect it must have been made after an act 
of insolvency or in contemplation thereof, coupled with 
a view to prevent the application of its assets in the 
manner prescribed by the law or with a view to the 
preference of one creditor to another. In Nelson v. 
Lewis f 73 Fed. (2d) 521, a case cited by plaintiff, the 
Court after citing authorities to show that insolvency 
is not enough : that the statute does not make transfers 
after insolvency void; and that it is only where an 
act of insolvency has been committed or is so obviously 
imminent that its officers could not help but know it, 
that the payment will amount to a void preference, 
pointed out that in the case of McDonald v. Chemical 
National BanI:, 174 U. S. blO, a leading case on the 
subject, it was held “that an intent to prefer in con¬ 
templation of insolvency may not be presumed merely 
because the bank was insolvent and this fact was known 
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to the officers.” The Court also pointed out that a 
mere preponderance of liabilities over assets does not 
make a payment under such conditions void as consti¬ 
tuting a preference; that there must be a present in¬ 
ability to meet the debts of the bank as they mature. 
The uncontradicted testimony in this case is that the 
Federal-American Company met every single obliga¬ 
tion up to the date of the Bank Holiday. It cannot be 
reasonably said, notwithstanding plaintiff takes a con¬ 
trary view, that a failure to pay depositors’ demands 
during the Bank Holiday constituted a default or a fail¬ 
ure to meet its ordinary obligations within the meaning 
of the law. To hold that the President’s Proclamation 
and the law prohibited such payments and at the same 
time to sav that failure to make them constituted an act 

mf 

of insolvency would create an anomalous situation 
which could not have been intended or contemplated by 
the Proclamation or the law. 

SUMMARY AND CONCLUSION 

Taking all the evidence in conjunction with what was 
admitted by the answers of the defendants, we submit 
that the trial court was right in holding that plaintiff 
failed to make out a case against either of the defend¬ 
ants. There was a failure of proof of the allegation of 
the lull (Par. 9) that the payment was made in con¬ 
templation of insolvency and with a view to a prefer¬ 
ence, which both defendants denied in their answers, 
and which we submit was essential to the success of 
plaintiff’s case, unless this court should accept as cor¬ 
rect his apparent legal theory that the inability of the 
bank to meet its ordinary obligations for the first time 
found when the conservator was appointed on March 
14, 1933, and confirmed by declaration of the Comp¬ 
troller on October 31, 1933, when the receiver was ap- 
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pointed, related back to the beginning of the holiday 
even though at all times prior to the holiday the bank 
was conducting its usual and ordinary banking busi¬ 
ness; during the holiday performed like other banks 
certain of its banking functions, including such as were 
inconsistent with any thought that the rights of credi¬ 
tors were fixed as of the date of the Proclamation; and 
at no time prior to the payment committed such an act 
of insolvency or in contemplation of insolvency as is 
contemplated by R. S. 5242; in other words, unless the 
court should accept what seems to us the untenable 
theory that the temporary closing of the banks by the 
President 's Proclamation in itself constituted an act of 
insolvency and that that was sufficient to make a pay¬ 
ment made thereafter void as an unlawful preference 
under R. S. 5242; or that the prohibition against the 
paying out of moneys by the banks, standing alone and 
in the absence of any question of insolvency, gave the 
receiver the right to recover back the moneys so paid, 
even where they were paid by one bank to another on 
such direct and primary obligations as Cashier’s checks 
and where the money so paid remained in the banks 
during the holidav. 

Neither of the above coincides with a proper under¬ 
standing of the law, as we believe we have hereinbefore 
shown. 

Did the Proclamation of the President in March, 1933 
set the date that banks, which did not reopen, failed? 
This was answered in the negative, in the case of Pyne 
v. Jackinati, 12 Fed. Supp. 653, decided April 2, 1934, 
by the United States District Court for the Southern 
District of New York. 

This case has been hereinbefore referred to, but if 
may be of advantage to the Court to more fully set it 
out here, even though it involve some repetition. 
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Action was brought by the receiver of the Pelham 
National Bank to recover $1,500.00, the amount as¬ 
sessed against the defendant by the Comptroller under 
the provisions of the Federal statutes, Title 12, U. S. 
C. A., Sec. 64, which imposes a liability upon stock¬ 
holders of a national bank for debts of the bank to the 
extent of the par value of the shares held in such bank 
by the stockholder within sixty days prior to the failure 
of the bank. 

The question raised was whether the bank “failed to 
meet its obligations’’ on March 4, 1933 when it tem¬ 
porarily closed with all other New York banks on order 
of the Governor or whether it so failed on March 21, 
1933 when a conservator was appointed and the bank 
did not reopen for the conduct of its ordinary business. 
The defendant had sold his stock in good faith on Jan¬ 
uary 17, 1933, which of course was within the sixty (60) 
days of the failure of the bank if the Governor’s or the 
President’s Proclamation had the legal effect of closing 

it for insolvencv or because unable to meet its ord narv 

* » 

obligations. 

The plaintiff’s affidavit set forth that the bank was 
closed on March 4, 1933 by reason of the New York’s 
Governor’s proclamation and that on March 6, 1933 
the President issued his proclamation closing all banks 
and prohibiting them from reopening without a license. 
The affidavit also alleged that the bank did not function 
on an unrestricted basis after March 3, 1933. 

The defendant contended that prior to the proclama¬ 
tion the bank was a going concern, meeting its current 
obligations; that it remained closed from March 4 to 
March 21, 1933, in obedience to the proclamations and 
that it failed to meet its obligations during that time 
not because of its financial condition, but solelv because 
of the general emergency proclamations and acts which 
applied universally; that it was not until March 21, 
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1933, when a conservator was appointed for the bank, 
that any direct action was taken by the Comptroller 
with respect to the financial condition of the bank. 

The court said: 

“Plaintiff does not allege that defendant on Jan¬ 
uary 17, 1933 knew or had reason to know of this 
impending failure of the bank to meet its obliga¬ 
tions. • • * 

“It does not seem to me that March 4 can be 
assumed as the date when the bank failed 4 to meet 
its obligations’ as contemplated by Section 64 of 
the statute. It was closed then by a general procla¬ 
mation closing all banks, not because it had failed 
to meet its obligations. The fact is that right up 
to the time the Pelham National Bank, as well as 
all other banks, were closed by the President’s 
proclamation it was meeting its obligations. Be¬ 
tween the period of March 4 and March 21, there 
was not such a failure to meet its obligations as 
to bring it within the intent of the statute. The 
proclamations prohibited all its depositors from 
presenting cheques for payment except those for 
payrolls, necessary food supplies, etc., and these 
were promptly met by the bank. And it was not 
until after the conservator was appointed on March 
21, that such payments were stopped. Presumably 
then for the first time it was decided that the bank 
should not and probably could not continue to meet 
its obligations. 

“I think it could hardly be suggested that when 
the banks throughout the country closed on March 
4 pursuant to the general proclamations, that there 
was such failure to meet their obligations as to 
hold the stockholders of the national banks liable 
under Sec. 64 on the ground that the banks had 
failed to meet their respective obligations. 

“The plaintiff urges that if the Pelham National 
Bank was, on March 21, found by its conservator 
to be insolvent and thereafter it remained closed, 
it must have been insolvent on March 4. This does 
not necessarily follow, for it is quite possible that 
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during that period there was such a drop in the 
value of the securities owned by it, that on March 
21 it became insolvent. However, there is a gen¬ 
uine difference between ‘date of insolvency’ and 
‘date of failure of such association to meet its 
obligations,’ which is the wording of Sec. 64, in 
McDonald v. Chemical National Bank, 174 U. S'. 
610, at p. 618. # # # 

“The Congress in the National Banking Act has 
clearly indicated in Secs. 12, 91, 161, 191, and 481, 
Title 12, U. S. C. A., that it recognized the dis¬ 
tinction between the insolvency of a bank and fail¬ 
ure to meet its obligations, and that they are quite 
different things. Such distinction is indicated in 
several sections of the statute and it is generally 
surmised that many banks which have not failed 
to meet their obligations were temporarily insol¬ 
vent. Plaintiff urges that the circular letter No. 
CR-7 issued by the Comptroller of the Currency 
quoted above, fixed March 3 as the date from which 
the sixty days should be computed in determining 
the liability of stockholders. 

“I do not think that this could or was intended 
to be a judicial determination of or to effect the 
legal status of a stockholder under Sec. 64, but was 
intended as merely the date as of which the fights 
of the depositors of such a bank were to be ad¬ 
justed.” 

Referring to the holding of the court in the abcve- 
cited case that, “Plaintiff does not allege that defend¬ 
ant on January 17,1933 knew or had reason to know of 
this impending failure of the bank to meet its obliga¬ 
tions,” it can be said in the Federal-American case at 
bar that the plaintiff alleged in his bill and defendants 
denied in their answers that the payment in question 
was made in contemplation of insolvency, and no evi¬ 
dence on the point was introduced by the plaintiff; and 
with the testimony of the Witness Poole in the case, 
it is proved beyond a doubt that neither he nor the 


directors of the bank knew or had anv reason to know 

ml 

or believe before or during the bank holiday that the 
bank could not meet its obligations, but on the con¬ 
trary, it had met all its obligations up to the beginning 
of the Bank Holiday, and every word of the court con- 
tained in the paragraph immediately following the lines 
just quoted applies strictly to the Federal-American 
case at bar. 

Referring to the last paragraph of the above-quoted 
decision, where the court says, “I do not think that this 
could or was intended to be a judicial determination 
of or to effect the legal status of a stockholder under 
Sec. 64, but was intended as merely the date as of 
which the rights of the depositors of such bank were 
to be adjusted,” it is plain that that is not a judicial 
determination of the date the rights of depositors were 
fixed. It was mere obiter, the question of such date not 
being involved in the case, but was merely thrown out 
as a suggestion as to what the Comptroller intended by 
his letter of instructions. If the President’s general 
proclamation closing all the banks temporarily was not 
and could not have been intended to be an act of insol¬ 
vency or in contemplation thereof, as we have hereto¬ 
fore shown, and as the court in the above decision 
clearlv indicates, then as the first act of insolvency or 
finding of insolvency which can possibly be said to have 
occurred was when a license to reopen was refused the 
Federal-American and a conservator was appointed, 
the Comptroller could not arbitrarily date that act of 
insolvency back to a prior date so as to make all pay¬ 
ments after such arbitrary date null and void under 

R.S. 5242. It is alwavs to be borne in mind that under 

* 

that statute it is not the fact of insolvency that makes 
the payments void, as shown by the case of McDonald, 
Receiver, v. Chemical National Bank, 174 U. S. 610, but 
the fact that such payments were made after the com- 


79 


mission of an act of insolvency or in contemplation 
thereof. In that case it was said, p. 118: 

“In the present instance there was not only no 
allegation of payments made in contemplation of 
insolvency, or with a view to prefer the Chemical 
National Bank, but there was no evidence that, 
up to the closing hours of January 21, 1893, the 
Capital National Bank had failed to pay any de¬ 
posit on demand, or had not met at maturity all its 
obligations. And the evidence fails to disclose any 
intention or expectation on the part of its officers 
to presently suspend business. It rather shows 
that, up to the last, the operations of the bank and 
its transactions with the Chemical National Bank 
were conducted in the usual manner. It may be 
that those of its officers who knew its real condition 
must have dreaded an ultimate catastrophe, but 
there is nothing to justify the inference that the 
particular payments in question were made in con¬ 
templation of insolvency, or with a view to prefer 
the defendant bank. 7 ’ 

Aufderheide v. Mine Safety Appliance Co. 9 Fed. 
Supp. 918 (District Court, W. D. Penn.—1934). ;This 
case is short and is quoted here in full: 

“Schooxmaker, District Judge. 

“This is an action by a receiver of a national 
bank to recover preferential payments alleged to 
have been made through the payment by the bank 
of certain pay roll checks issued by the defendant 
during what is known as the ‘Bank Holiday’ under 
Proclamation of the President under date of March 
6, 1933 (No. 2039, 12 U.S.C.A. Sec. 95 note). 

“The plaintiff has moved for judgment for want 
of a sufficient affidavit of defense. On this mo¬ 
tion, all the well-pleaded facts in the affidavit are 
to be taken as true. 

“The admitted facts, as disclosed by the plead¬ 
ings, are summarized as follows: On March 6,1933, 


t 


so 

all banks in the United States were suspended 
from operation by Proclamation of the President, 
except as authorized under regulations of the Sec¬ 
retary of the Treasury. The Secretary of the 
Treasury promulgated regulations which per¬ 
mitted a bank to exercise its usual banking func¬ 
tions to such an extent as its situation would war¬ 
rant, and as would be absolutely necessary to meet 
the needs of its community, among other things, * 

for the payment of usual salaries and wages. Pur¬ 
suant to these regulations, the bank honored two 
checks of the defendant for the payment of its 
usual salaries and wages, namely, a check for 
$3,505.05 on March 9, 1933, and a check for 
$9,012.03 on March 16, 1933. These two checks 
were paid by the bank on certificates from the de¬ 
fendant that they were for pay roll purposes of 

an absolutely necessary nature. The bank neyer 

*0 

reopened after the President’s Proclamation, and 
on March 23,1933, a conseryator was appointed by 
the Comptroller of the Currency, who was super¬ 
seded by the plaintiff as receiyer on December 5, 

1933. 

4 4 The receiver has declared a 50 per cent divi¬ 
dend to its depositors; and this suit is to recover 
50 per cent of the amount of these two checks. 

4 4 The plaintiff bases his right of recovery on the 
alleged insolvency of the bank at the time these 
two checks were paid, and contends that the date * 

of such insolvency is fixed as of March 6, 1933, the 
date of the closing of the bank by Presidential 
Proclamation. The defendant denies that the Pres¬ 
idential Proclamation has anv such effect. 

4 ‘The Supreme Court of the District of Co¬ 
lumbia, in the case Daly Brothers v. Thomas Hick¬ 
man , Conservator of the Franklin National Bank, 

55568 In Equity, held, in a case involving the pay¬ 
ment by the bank of items not coming within the 
regulations of the Secretary of the Treasury, that 
the bank must be deemed to have been insolvent 
when it was closed on March 6,1933. This case, as 
we view it, affords no help in the present situation. 
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The payments in question were directly permitted 
by the Treasury Department regulations. How¬ 
ever, even then the payments could not have been 
made without creating a preference, if the bank 
was either insolvent or in contemplation of insol¬ 
vency at the time the payments were made. Under 
the National Banking Act (section 91, title 12 
U.S.C.A.), if the bank be either insolvent or in con¬ 
templation thereof, it is not permitted to transfer 
any of its assets. 

4 4 The courts have held that a bank is in contem¬ 
plation of insolvency when the facts become rea¬ 
sonably apparent to its officers, and the intent to 
give a preference is presumed when a payment is 
made to a creditor by a bank whose officers know 
of its insolvency and that it cannot pay all of its 
creditors in full. Federal Intermediate Credit 
Bank of Omaha v. L’Herrison (C. C. A.) 33 F. 
(2d) 841. 

“As we view the Presidential Proclamation, it 
was not a declaration of insolvency of all the banks 
of the United States which suspended banking 
operations except in permitted instances, and it 
cannot so be held determinative of the insolvency 
of this bank. The defendant in the instant case 
denies that the payments in question were made 
after the determination of insolvency or in con¬ 
templation thereof. Therefore comes the question 
of proof as to whether or not these particular pay¬ 
ments were made when the bank was insolvent or 
in contemplation thereof. It would seem to us that 
in a permitted payment of this character, the ap¬ 
pointment of the conservator of the bank would be 
more clearly indicative of the facts of insolvency 
than the Presidential Proclamation. At any rate, 
it would appear that this is not a case where we 
could give summary judgment, because if these 
payments were made in contemplation of insol¬ 
vency independently of the actual date of the clos¬ 
ing of the bank by the appointment of a conserva¬ 
tor or by Presidential Proclamation, that is a fact 
which must be proved, as there has been a denial 
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of any such contemplation on the part of the bank 
officials when these two checks were paid. 

“We, therefore, must deny the judgment for 
want of a sufficient affidavit of defense, and 
shall let the case go to trial on the issue of whether 
or not the two payments in question were made 
tvhen the bank was either insolvent or in contem¬ 
plation of insolvency. An order will be entered 
accordingly. ’ ’ 

Hellawell v. Town of Hempstead, 10 Fed. Supp. 771, 
decided in February, 1935, involved a bank which was 
refused a license to reopen at the termination of the 
Bank Holiday. The theory of the plaintiff-receiver 
evidently was that as the bank never had reopened 
after the holiday, when a conservator was appointed, 
later followed by a receiver, it was necessarily insol¬ 
vent at the beginning of the holiday and before. The 
court, however, in holding that the receiver was not en¬ 
titled to recover back certain assets of the bank deliv¬ 
ered to the town authorities, and which had been 
pledged to secure the deposit of its public funds, based 
his decision on the fact that there had been no act of 
insolvency or in contemplation thereof. 

We quote from the decision, pp. 771-772: 

“The plaintiff, by his bill, alleges three causes 
of action. The first and third causes of action re¬ 
late to an alleged void pledge of assets of the bank 
to secure the deposit by the town supervisor of 
town money, representing taxes collected by the 
town. The second cause of action seeks to recover 
a certain portion of these assets so pledged on the 
theory that, at the time they were so pledged, the 
bank was insolvent and unable to meet its obliga¬ 
tions, and that the directors and officers of the 
bank knew of this condition, and that the pledge 
was made with intent to prefer the town and with 
intent to hinder, delay, cheat, and defraud other 
creditors of said bank. 
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“The defendant duly answered and the issues 
duly came on for trial. 

“At the trial the plaintiff asked and received 
permission to amend his complaint by adding the 
additional reason for alleged failure of the pledge 
of the bank’s assets ‘because of total lack and fail¬ 
ure of consideration.’ This amendment was con¬ 
sented to bv the defendant. 

“Xo oral testimony was offered at the trial ex- 
cept in regard to the second cause of action. As to 
all of the other issues, there is no substantial dis¬ 
pute of fact and only a question of law is pre¬ 
sented. 

“Briefly stated, the undisputed facts on which 
the first and third causes of action are based are 
as follows: In August, 1932, the bank secured the 
public money so deposited by the town supervisor 
by pledging $50,000 of Liberty bonds owned by the 
bank. On January 11, 1933, the amount on deposit 
of this public money belonging to the town was 
approximately $495,000, of which $400,000; was 
kept by way of a certificate of deposit account amd 
the remainder in the usual demand deposit account. 
The certificate of deposit account required thirty 
days’ prior notice for withdrawal. 

“On January 11, 1933, the supervisor of the 
town charged with the due care over this fund re¬ 
quested further security for the town account and 
on or about January 17, 1933, the bank duly 
pledged further assets in the form of bonds and 
mortgages about equaling, at face value, and to¬ 
gether with the other pledge, the deposits in ques¬ 
tion. 

“Thereafter the bank continued to function in 
the usual manner until the bank holiday was de¬ 
clared in March, 1933, at which time all banks, 
throughout the land, temporarily suspended. 

“Thereafter the bank was placed in the hands of 
a conservator and later plaintiff was duly appoint¬ 
ed receiver. i 

“In August, 1932, the national bank examiner 
apparently made no objection to the pledge then 
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existing, although he knew of it and the comptrol¬ 
ler of the currency in no way interfered with the 
operation of the bank until said March, 1933, al¬ 
though complete reports were before him.” 

(We interpolate here that in the Federal-American 

case at bar, although the bank examiner in January, 

1933, made one of the regular periodical examinations 

of the bank, as shown by the record, no action was taken 

which would indicate in anv wav that that bank was 

• * 

insolvent, “and” (using the apt language of the court 
above) “thereafter the bank continued to function in 
the usual manner until the bank holidav was declared 
in March, 1933, at which time all banks, throughout the 
land, temporarily suspended. Thereafter the bank w-as 
placed in the hands of a conservator and later plain¬ 
tiff was duly appointed receiver.”) 

Continuing the quotation from the decision: 

“On the trial there was offered no proof suffi¬ 
cient on which to base a finding that the bank offi¬ 
cials intended to hinder, delay, cheat, or defraud 
other creditors of the bank by the giving of se¬ 
curity for the deposit of public money, or that the 
security given on January 17, 1933, which is the 
only one complained of in this regard, was given 
in contemplation of insolvency with intent to pre¬ 
fer the town and at a time when the directors knew" 
or reasonably should have known that the bank 
was insolvent within the definition of the law. Title 
12 USCA, Sec, 91.” 


(The same thing may be said with reference to the 
issuance and payment of the Cashier’s check in the case 
at bar.) 

To continue our quotation from the decision: 

“On the contrary, the proof shows the situation 
to have been of the same character as that recently 
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found in the case of Nelson v. Lewis, 73 F. (2d) 521 
(C. C. A. 2). See, also, McDonald v. Chemical Na¬ 
tional Bank, 174 U. S'. 610, 19 S. Ct. 787, 43 L. Ed. 
1106. Accordingly, such cases as Roberts v. Hill 
(C.C.) 24 F. 571, Cronkleton v. Ebmeier (C. C. A.) 
39 F. (2d) 748, Federal Reserve, etc., v. Omaha 
Nat. Bank (C. C. A.) 45 F. (2d) 551, and First Na¬ 
tional Bank v. Andreson (C.C.AJ 57 F. (2d) 17, 
are distinguished because of the different facts ap¬ 
pearing in such cases from those here presented. 

“In the case before me, while the bank was fac¬ 
ing a condition, then generally prevailing, it was 
considered one of the oldest and most substantial 
banks in the county and, but a short while before 
the last pledge, the directors had written to the 
comptroller of currency their intention to continue 
to make the institution continuingly useful to the 
county. (Defendant’s Exhibit 5.) There was noth¬ 
ing proven to indicate that what took place on Jan¬ 
uary 11 and 17, 1933, was anything but the desire 
by the supervisor of the town to use due care in 
accordance with conditions to see that the public 
moneys were amply secured and an equal desire 
on the part of the bank to amply secure same in 
the manner and practice which had been previously 
followed. 

“Accordingly, I do not find that the proof justi¬ 
fies any finding that section 91, title 12 USCA, had 
been violated and this disposes of the second cause 
of action. ’ ’ 

The balance of the decision is not material here. 1 The 
court went on to show that the bank had lawful author¬ 
ity to pledge its assets to secure the deposit of the 
Town’s public funds, the question of its right to do so 
having been raised in the case. 

Se also In Re Canal Bank & Trust Co ., Intervenor of 
Warner, 152 So. Rep. 578,178 La., 961, decided January 
2, 1934; rehearing denied January 29, 1934. 

The President’s Proclamation did not and could not 
close the banks for insolvency. That, by law, is the sole 
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and exclusive function of the Comptroller of the Cur¬ 
rency. Nor could the proclamation fix the rights of 
creditors, nor did it purport to do so. Such rights are 
fixed pursuant to the national banking law, R.S. 5242, 
which makes null and void any payment made after an 
act of insolvency or in contemplation of insolvency, 
such, for instance, as the closing of the bank’s doors 
by its officers, or by the Comptroller taking it over 
through a conservator or other agent, either of which 
would constitute an act of insolvency; or again, for in¬ 
stance. bv some determination of its directors that it 

7 •» 

could not go on, or by the fact that it was so hopelessly 
and irretrievablv insolvent that the bank’s officers 
must be presumed to have known that it could not fur¬ 
ther hope to meet or provide for meeting its usual and 
ordinary obligations, either of which latter would be 
in contemplation of insolvency. In such cases a later 
formal declaration of insolvency by the Comptroller 
and the appointment of a receiver, it may be conceded, 
for the purposes of this case, would determine insol¬ 
vency as of the date of such act, and any payment 
thereafter which was made with a view to prevent the 
application of its assets in the manner prescribed by 
R.S. 5236 (U. S. C. A. 194) would constitute a void 
preference. There was no insolvency and no such act 
of insolvency or in contemplation thereof shown to 
have existed in the present case at the time the pay¬ 
ment in question was made. 

It appears that there was a report of an examination 
of Federal-American dated January 1, 1933, two 
months before the date of the President’s Proclama¬ 
tion. The record shows that Federal-American contin¬ 
ued in the conduct of its usual and ordinary banking 
operations right up to the date of the President ’s Proc¬ 
lamation and during the holiday carried on operations 
like other banks under the regulations of the Secre- 
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tary of the Treasury, which regulations were not con¬ 
sistent with a state of insolvency, and, we repeat, the 
first act of insolvency or in contemplation thereof 
which can possibly be considered as having occurred 
was when the bank was refused at the termination of 

i 

the holiday a license to reopen with other of the banks 
for the conduct of its usual and ordinary banking op¬ 
erations and a conservator was appointed by the Comp¬ 
troller to take over from its officers the control and 
preservation of its assets. It cannot be presumed that 
if the Federal-American was hopelessly insolvent 
at any time prior to the President Proclamation 
and known so to be by the authorities, it would 
have been permitted nevertheless to go on issuing 
Cashier’s checks, accepting deposits, paying checks 
drawn by depositors, and the like. Such would have 
constituted a fraud on those to whom such Cashier’s 
checks were issued and on those whose deposits w'ere 
accepted, and a fraud on general creditors for every 
depositor’s check that was paid. Such fraud is not to 
be presumed. On cross-examination, plaintiff’s coun¬ 
sel was attempting to ascertain from the witness Poole 
whether, when he received a copy of the said examin¬ 
er’s report in the latter part of February, 1933, he ex¬ 
amined it then or thereafter during the bank holiday, 
his purpose apparently being to show that the bank 
was then insolvent and would not be able to meet its 
ordinary obligations, and that the witness knew it and 
that he and the bank’s directors should have governed 
their action accordingly. If the report showed the 
bank to be insolvent and not able to meet its obliga¬ 
tions, then the Comptroller knew it before the witness 
Poole did, as his agents made the report early in Jan¬ 
uary. And the question may well be asked why, if he 
then considered it in such a state of insolvency, he did 
not close it in the two months preceding the bank holi- 
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day after the report was made, or take it over during 
the holiday. If it was insolvent during the holiday, we 
submit that it would not have been permitted, as it was, 
with other banks, to perform such functions as were 
allowed by the regulations of the Secretary of the 
Treasury and which were plainly inconsistent with a 
then state of insolvency. 

The plaintiff, after agreeing to produce the exam¬ 
iner's report on one day, refused to do so on the next, 
without giving any reason therefor, and the reasonable 
inference from such refusal is that it would not have 
shown that the bank was insolvent at the time it was 
made, much less that it was then so hopelessly and irre¬ 
trievably insolvent that the officers of the bank could 
not help but know it. The report which we sought to 
have introduced was not a privileged, confidential com¬ 
munication in the hands of the Comptroller, but was a 
report, a copy of which was sent to the bank, and which 
was in the hands of its receiver. We submit that if 
there was any privilege about it, it pertained rather 
to the bank, and as the bank was then in liquidation, 
there was no occasion for asserting the privilege so far 
as the bank is concerned, especially in a case such as 
this where moneys were sought to be recovered 
because of an alleged known existing condition of in¬ 
solvency at the time they were paid, as to which the 
report would be evidence. Such report was not con¬ 
sidered so privileged and confidential in the case of 
Uhl, Receiver of the Grand Rapids National Bank v. 
The First National Bank of Kalamazoo, a case in the 
United States District Court which was cited by plain¬ 
tiff here. There the report was attached to the bill as 
an exhibit. The plaintiff. Receiver in that case, evi¬ 
dently deemed it necessary to prove that there had 
been an act of insolvency or in contemplation of insol¬ 
vency in that the bank was in such a hopelessly and 


irretrievably insolvent condition that that fact must be 
presumed to have been known to its officers, and the 
report of the examiners in that case so showed, accord¬ 
ing to the court, and was the turning point in the case 
against the defendant there. In the case at bar, we 
repeat, there was no such showing by a report or other¬ 
wise, and we contend that the plaintiff therefore failed 
to make out a case: and that that is true whether the 

7 j 

testimony of the witness Poole be properly in or out of 
the case, the allegations of the bill that the payment 
here in question was made in contemplation of insol¬ 
vency having been expressly denied by the answer, 
and there being no other evidence in the case on the 
point except that of Poole, which, if admitted as evi¬ 
dence, shows conclusively that the payment was not 
made after an act of insolvency or in contemplation 
thereof. It was essential to the plaintiff’s case to show 
the contrary. The burden was on him and he failed 
to meet it in any respect, and therefore the admission 
of the testimony of the witness Poole could not hurt 
him, and if its admission be error, which we deny, it is 
not prejudicial error. 

In Collins v. School District et al., 72 Fed. (2d) 339, 
340, the Appellant Receiver of the First National Bank 
of Trafford, Pa., contended that the assignment of cer¬ 
tain mortgages to secure deposits should be declared 
null and void under R. S. 5242. The Court said, p. 340: 

“The burden is upon the receiver to prove that 
the assignment was made in contemplation of in¬ 
solvency. The word ‘ contemplate, 7 as defined in 
the New Century Dictionary means (1) To have 
in view as a purpose; (2) To intend; (3) To have 
in view as a future event. The District Court con¬ 
cluded that the Directors of the bank did not in¬ 
tend or have in view as a purpose or as a future 
event the insolvency of the bank at the time of the 
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assignment of the bonds and mortgages. The Ap¬ 
pellant has not convinced us that there was error 
in the District Court’s findings of fact and conclu¬ 
sions of law.” 

That the President’s Proclamation did not close or 
purport to close the banks for insolvency or in contem¬ 
plation of insolvency, and that there was no act of 
insolvency or in contemplation thereof at least until a 
conservator was appointed, is borne out by the provi¬ 
sions of the Bank Conservation Act, approved March 
9, 1933, while the President’s Proclamation was in ef¬ 
fect hereinbefore quoted, but which we here quote again 
for the convenience of the Court. 

Sec. 203 of that Act (Title 12, U. S. C. A.) provides: 

“Whenever he shall deem it necessary in order 
to conserve the assets of any bank for the benefit 
of the depositors and other creditors thereof, the 
Comptroller of the Currency may appoint a con¬ 
servator for such bank. * * * The conservator, 
under the direction of the Comptroller, shall take 
possession of the books, records, and assets of 
every description of such bank, and take such ac¬ 
tion as raav be necessarv to conserve the assets of 
such bank pending further disposition of its busi¬ 
ness as provided by law. * * * During the time 
that such conservator remains in possession of 
such bank, the rights of all parties with respect 
thereto shall, subject to the other provisions of 
this subchapter, be the same as if a receiver had 
been appointed therefor. * * *” 

The allegation of the bill in this case (Par. 7) is that 
on the 14th day of March, 1933, the Comptroller of the 
Currency found that the Federal-American National 
Bank & Trust Company was unable to transact and 
carry on its ordinary banking business and to exercise 
its usual banking functions without prejudicing the 


91 


rights of depositors and other creditors, and in con¬ 
sideration of such findings appointed a conservator to 
take charge of said bank, accept no deposits, pay out 
no money, keep assets intact, etc., and thereafter, on or 
prior to the 31st day of October, 1933, the Comptroller 
reached the determination that the said bank was insol¬ 
vent and appointed a receiver. 

When the Comptroller of the Currency, deeming it 
necessary in order to conserve the assets of the Fed- 
eral-American National Bank & Trust Company for 
the benefit of its depositors and other creditors, ap¬ 
pointed a conservator to take possession of the bank, 
its books, records and assets, that, it may be conceded 
for the purposes of this argument, was an act of in¬ 
solvency and fixed the rights of creditors as of that 
date, the conservatorship not having been terminated 
until a receiver was appointed in October, 1933; but up 
to the time of the appointment of the conservator there 
had been no act of insolvency or in contemplation of 
insolvency, and the record in this case fails to show, 
any such act prior to the time the payment in question 
was made. 

As to the question of whether the prohibition of pay¬ 
ments during the bank holidav contained in the Presi- 
dent’s Proclamation in and of itself made such pay¬ 
ments null and void in the hands of the banks receiv¬ 
ing them in the sense that they could be recovered back, 
we believe we have shown herein that the prohibition 
in the Proclamation, without more, did not and could 
not have that effect, and we will not burden the court 
further on this point, except to say that it will be found 
that all of the relatively few cases having to do with 
the bank holiday will show that the right to recover 
back moneys paid out was based on whether an act of 
insolvency or in contemplation of insolvency had been 
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committed before the payment was made, and that none 
of them rested on the fact alone that such payment was 
prohibited by the Proclamation. 

In the present case payments out of the banks to 
depositors and others during the bank holiday 'which 
would aid in defeating the expressed purposes of the 
Proclamation, such as the prevention of hoarding and 
speculation in foreign exchange, may be considered as 
illegal in that they were temporarily prohibited by the 
President’s Proclamation. In the case of payments 
on Sunday in authorities heretofore cited they were 
prohibited for one day; in the case of the bank holiday 
they were prohibited for a short period called a holi¬ 
day. In addition to the case of In re Germarv-Ameri- 

* 

can Improvement Company, 3 Fed. (2d) 572, 576, here¬ 
inbefore cited, which quoted from an opinion by Mr. 
Justice Gray rendered in Clapp v. Hale, 112 Mass. 
368, holding in effect that the payment of a just debt 
on Sunday, although prohibited by statute, cannot be 
recovered back, we cite Jamison v. Carpenter, 68 N. H. 
33, 36 Atl. 554, to the same effect; and that has been 
the recognized interpretation and effect of such Sun¬ 
day statutes for many years. 

A deposit in a bank is a thing capable of being owned 
and transferred and is therefore property. In the Dis¬ 
trict of Columbia deposits are taxed as property and 
are subject to attachment by creditors as property. 
AVhile the relation of debtor and creditor technically 
exists between the depositor and the bank, the deposi¬ 
tor practically has his money in the bank and can come 
and get it when he wants it. It is payable to him on 
demand. If not voluntarily paid, the depositor can 
compel payment through the courts. In the absence 
of an act of insolvency or in contemplation of insol¬ 
vency, which would fix the rights of creditors under 
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R. S. 5242, it would be a novel and startling thing to 
assert as a legal proposition in this country that the 
President or anyone else could absolutely divest a man 
of his property without consideration and turn it over 
to another or others merely because such payment or 
transfer was prohibited during a temporary emer¬ 
gency. That such cannot be legally done would seem to 
be patent, and neither the President’s Proclamation 
nor any law is authority to the contrary. 

In the case at bar the evidence shows that the de¬ 
fendant Young by drawing her check on the Federal- 
American was simply transferring her savings of years 
from her account in Federal-American to a joint ac¬ 
count with her husband in the Washington Loan & 
Trust Company, in which he was a depositor, and that 
she was doing it at her husband’s request in order that 
each might have the right to draw on the common 
fund. It further shows that her only purpose in tak¬ 
ing the Cashier’s check was to avoid the risk of carry¬ 
ing the cash moneys through the streets. She was 
simply taking advantage of facilities which the rela¬ 
tion between banks afforded by which such risk might 
be avoided. In the ordinarv course, had the bank holi- 
dav not intervened, the check would have been settled 
through the clearings without any actual money pass¬ 
ing. It is plain from the evidence that there was no 
idea or intention on the part of the defendant Young 
to terminate the relation of debtor-creditor in the Fed- 
eral-American only to immediately set it up again in 
the same transaction; and even assuming that that 
mav be the technical effect of a Cashier’s check, never- 
theless, as we have said, it is purely arbitrary when 
applied to a case of this kind. 

In practically every case where payments or set-offs 
were held null and void under R. S. 5242, which is the 
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only statute which could make them null and void in 
the sense that they could be recovered back by the Re¬ 
ceiver of the bank which paid them, it will be found 
that the payments or set-offs were made after the com¬ 
mission of an act of insolvency or in contemplation of 
insolvency, and therefore they have no application 
here, as we have shown that the payment here in ques¬ 
tion was made before an act of insolvency or in con¬ 
templation thereof had been committed, as no such act 
had occurred prior to March 14, 1933, on which date 
the bill alleges and such evidence as there is in the 
case shows, that a conservator was appointed to take 
charge of the bank after a finding by the Comptroller 
or his agents for the first time that the Federal-Amer¬ 
ican was unable to transact and carrv on its ordinarv 
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banking business and to exercise its usual banking 
functions without prejudicing the rights of depositors 
and other creditors. Xot until then, as matter of law, 
could the rights of depositors and other creditors be¬ 
come fixed. The plaintiff-receiver is here seeking to 
recover back money paid before an act of insolvency or 
i)i contemplation of insolvency is shown to have been 
committed. We confidently assert that he has no legal 
right to recover it back under such circumstances and 
that no law or proclamation of the President or reg¬ 
ulations issued thereunder could give, nor do they at¬ 
tempt to give, him such right. The prohibition of the 
payment of a just debt during a temporary period of 
emergency could not make the payment wholly null 
and void in the hands of the party receiving it in set¬ 
tlement of such just debt, and nobody questions that 
the debt due by Federal-American to the defendant 
Young was a just debt. The only circumstance that 
would or could give him such right would be a show¬ 
ing that the payment was made after an act of insol¬ 
vency or in contemplation of insolvency, when and 
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only when the rights of other creditors intervened, and, 
we repeat, no such showing has been made in this case. 
If the prohibition contained in the President’s Proc¬ 
lamation against payments out of the banks of itself 
alone gave such right, then every bank that made such 
a payment, even to another bank where the moneys 
would remain during the holiday, would have a right 
to recover them back even where it reopened for the 
full and complete performance of its banking functions 
at the termination of the holiday. Such could not have 
been the intention. j 

We respectfully submit that the findings and con¬ 
clusions of the Court below are correct, and that the 
decree entered bv the Court should be affirmed; 

Wm. H. Donovan; 

Arthur C. Keefer, 
Attorneys for the Appellee , 
Washington Loan & Trust Company. 
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UNITED STATES COURT OF APP EALS FOR 
THE DISTRICT OF COLUMBIA 

April Term, 1936. 

CARY A. HARDEE, RECEIVER, Federal-American 
National Bank and Trust Company^ 
a corporation, 

Appellant, 

vs. 

WASHINGTON LOAN AND TRUST COMPANY, 

a corporation, and 
MINNIE DIXON YOUNG, 

Appellees. 

i 

i 

BRIEF ON BEHALF OF APPELLEE, MINNIE 

DIXON YOUNG. 

Argument. 

i 

It would doubtless be a useless and unwarranted 
effort for this defendant to repeat the argument ad¬ 
vanced by her co-defendant insofar as same tends to 
show that there has been no violation of Section 5242 
of the Revised Statutes, which argument by her co¬ 
defendant, in our opinion is sound and unanswerable 
and is applicable to both defendants alike. This de¬ 
fendant, Minnie Dixon Young, therefore adopts and 
relies upon the brief by the defendant, The Washing¬ 
ton Loan and Trust Company, insofar as the same 
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addresses itself to the lack of grounds for relief as 
against both of the defendants as sought in the Bill 
in Equity here filed. But over and beyond the argu¬ 
ment advanced in this regard and without in any wise 
detracting from same this defendant sets forth that 
in all events there can be no recovery of the plaintiff 
against her as a perusal of the facts and the authorities 
supportive of the propositions given rise to will show 
to a demonstration. The facts in the case may be taken 
from the briefs of the plaintiff and the co-defendant, 
but let us again outline as a basis for the separate 
contention of this defendant such significant and ad¬ 
mitted facts as are particularly important to this is¬ 
sue: 

As of the 3rd day of March, 1933, this defendant, 
Minnie Dixon Young went to the Federal American 
National Bank for the purpose of withdrawing Three 
Thousand ($3,000.00) Dollars so as to redeposit same 
with the Washington Loan and Trust Company. She 
testified to the fact that she w^as advised by the Teller 
that “there w~as danger in going out into the street 
with that amount of money”, R. pg. 68, and that under 
that advice she accepted the manager’s check of the 
Federal American National Bank and Trust Company 
# P1710. The Teller, William G. Brady, testified that 
he tendered Mrs. Young the Three Thousand ($3,000.- 
00) Dollars in currency upon her presenting her check 
for that amount and that it wras at her suggestion, not 
his, that the manager’s check was given her instead. 
In any event, the manager’s check for Three Thousand 
($3,000.00) Dollars w~as given her. It is the uncontro¬ 
verted testimony that this withdrawal left a balance 
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to the credit of Mrs. Young in the Federal Am erican 
National Bank and Trust Company in the amount of 
Six Hundred Four Dollars and Sixty-four Cents ($604.- 
64) and Mrs. Young testified that her reason for with¬ 
drawing the money and depositing same in the Wash¬ 
ington Loan and Trust Company was because her hus¬ 
band had had an account there before she married him 
and she had agreed to his suggestion of having a joint 
account with him at the said Washington Loan and 
Trust Company. She further accounted for leaving 
something over Six Hundred ($600.00) Dollars on de¬ 
posit with the Federal American National Bank and 
Trust Company by stating that she wanted to leave 
something there because she had personally dealt 
with that bank for a long number of years, It. pg. 69. 
Her specific testimony that she had no ideas of any in¬ 
solvency on the part of the Federal American Bank 
or any idea that the Bank was going to close was un¬ 
contradicted and was as a matter of fact definitely sup¬ 
ported by the fact that she left on deposit a sum equal¬ 
ling 1/6 of the full amount of her savings in ;he Fed¬ 
eral American Bank plus the fact that she accepted a 
check for Three Thousand Dollars ($3000.00) instead 
of taking the cash which was offered her. It is a further 
agreed fact that on the 3rd of March, 1933, the said 
Minnie Dixon Young deposited the manager’s check of 
the Federal American Bank, indorsed by her in blank, 
with the Washington Loan and Trust Company, and 
full credit was given to her on the pass book furnished 
to her at the time this deposit was made; and it is not 
without moment, as disclosed by the pass book that the 
defendant Minnie Dixon Young was allowed to and did 
withdraw from the Washington Loan and Trust Com¬ 
pany, from the check thus deposited the sum of Five 
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Hundred ($500) Dollars. By that deposit and the credit 
given the relationship of debtor and creditor was creat¬ 
ed between the Washington Loan and Trust Company 
and the defendant Minnie Dixon Young and she lost 
all right or title to the possession of the check or the 
proceeds thereof. In other words she had no claim 
against the Federal American National Bank of any 
kind or character. Her relationship and privity of 
contract were solely with the Washington Loan and 
Trust Company. A casual perusal of the authorities 
will make this manifest. Never did the relationship of 
principal and agent exist between the Washington 
Loan and Trust Company and this defendant. In this 
connection it mav be well to here call attention to the 
two (2) rules adopted in these situations: One known 
as the Massachusetts Rule and the other the New York 
Rule. The Federal Courts, without an exception have 
adopted the New York Rule, including our own Court 
of Appeals and the Supreme Court of the United 
States. The American Law Reports, Annotated, Edi¬ 
tion 11, page 1060, has laid down the rule under the 
heading “Doctrine that title passes to the bank’’ in the 
following words: 

i ‘According to the majority of cases, where 
there is no definite understanding between the de¬ 
positor and bank as to the ownership of paper, but 
the paper is endorsed by an unrestricted endorse¬ 
ment and deposited in the usual course of business 
with the bank, which gives credit to the depositor 
for the amount thereof, with the right to draw 
thereon, title passes to the bank. 

United States:—Security Nat. Bank v. Old Nat. 
Bank, (1917) 154 C. C. A. 1, 241 Fed. 1; National 
Bank v. Bradley, (1920) 264 Fed. 700. 
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District of Columbia:—Dirnfield v. Fourteenth 
Street Sav. Bank, (1911) 27 App. D. C. 11. 

• • * • 

The Court of Appeals in Dirnfield vs. Fourteenth 
Street Savings Bank, 37 D. C. App., at page 15, says; 
in an opinion delivered by Chief Justice Shepard: 

“The single question presented by the motion to 
direct the verdict is whether the receipt of the 
check, indorsed in blank, as a deposit, and its en¬ 
try in the bank book of the plaintiff, was equiva¬ 
lent in law’ to a deposit of money, and therefore 
made it the duty of the defendant to honor the 
note when presented ? In other words, ^as it the 
legal effect of the transaction to vest the owner¬ 
ship of the check in the defendant, or simply to 
constitute it the agent of the plaintiff, merely, for 
its collection! If the defendant became the owner 
of the check, the direction of the verdict for the de¬ 
fendant was erroneous. If it became merely the 
agent for collection, the verdict w’as right because 
the collection had not been made at the time the 
note was dishonored, and without its inclusion 
plaintiff did not have sufficient funds in the defend¬ 
ant ’s hands to meet it It is settled law that when 
money is deposited generally in a bank, its owner¬ 
ship passes to the bank, and the relation of debt¬ 
or and creditor is at once created. But as regards 
the relations created by the endorsement and de¬ 
posit of negotiable paper, there is a great con¬ 
flict of opinion. Probably many of these appar¬ 
ently conflicting decisions of the courts of last re¬ 
sort might be reconciled by an analysis of the par¬ 
ticular facts respectively involved. In the case at 
bar, we are not embarrassed by any restrictive in¬ 
dorsement of the check, or by any special form of 
receipt. The indorsement was in blank, and the 
deposit was entered in the bank book as cash. Un¬ 
der such conditions the rule in Maryland is that 
the bank becomes the owner of the paper by such 
indorsement. Tyson v. Western Nat. Bank, 77 




6 


Md. 412-417, 23 L. R. A. 161, 26 Atl. 520; Bitch v. 
Western Nat. Bank, 79 Md. 192, 23 L. R. A. 164, 47 
Am. St. Rep. 375, 29 Atl. 72, 138. The court of 
appeals was divided, and the rule was established 
by the majority. It may be, as contended by the 
appellee, that the decisions establishing the op¬ 
posite view are in the majority. I would serve no 
useful purpose, however, to review the cases cited 
on each side of this vexed question, because we 
understand that the question has been set at rest 
in this jurisdiction by a recent decision of the Su¬ 
preme Court of the United States. Burton v. 
United States, 196 U. S. 283-302, 49 Atl. 482-488, 
25 Sup. Ct. Rep. 243. Although that was a crim¬ 
inal case, the point was directly involved, and it 
was said: ‘When a check is taken to a bank, and 
the bank receives it and places the amount to the 
credit of a customer, the relation of creditor and 
debtor between them Subsists , and it is not that of 
principal and agent 7 ” (Italics ours.) 

In the instant case, as in the case here quoted from, 
we are not embarrassed by any restrictive endorse¬ 
ment; and again, the instant case is even stronger ‘han 
the case here quoted from in that in the case quoted 
from “the evidence did not show that the plaintiff had 
sufficient funds on deposit to pay said note, the Stein 
check not then having been paid”. This case, in our 
opinion ought to be definitive and final of the matter 
under discussion; but if there be any doubt the Su¬ 
preme Court of the United States since this case, in 
three (3) cases has decided this question so completely 
and so fully, covering every phase of the situation as 
it exists between the defendant, Washington Loan and 
Trust Company and the defendant, Minnie Dixon 
Young, that there cannot be the slightest question but 
that the relation of debtor and creditor exists between 
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the defendant, Washington Loan and Trust Company, 
and the defendant, Minnie Dixon Young. 

In the ease of the City of Douglas, plaintiff in error 
v. The Federal Reserve Bank of Dallas, 271 U. S. 489, 
70th Law. Ed., page 1051, Mr. Justice Stone, speaking 
for a unanimous court briefly stated the facts as fol¬ 
lows : ; 

“The county of Cochise, Arizona, on December 
22, 1920, drew its check on the Central Bank of 
Willcox, Arizona, in favor of plaintiff in error, 
hereafter called plaintiff. Plaintiff delivered the 
check indorsed in blank to the First National Bank 
of Douglas, Arizona, and that bank credited plain¬ 
tiff’s account and pass book with the amount of 
the check. The pass book had printed upon its 
face, ‘All out-of-town items credited subject to 
final payment’. The Douglas Bank indorsed the 
check, ‘Pay to the order of the El Paso Branch, 
Federal Reserve Bank of Dallas,’ which will be 
referred to as defendant and forwarded it to that 
bank for collection. 

Defendant forwarded the check in due time to 
the drawee bank at Willcox. The latter debited 
the drawer’s account with the amount of the check, 
stamped it ‘ Paid ’, later returning it to the drawer, 
and transmitted to the defendant, in lieu of cash, 
its own check upon the Central Bank of Phoenix, 
m an amount covering this and other items, The 
last check was dishonored; both the Willcox Bank 
and the Central Bank of Phoenix having failed, the 
First National Bank of Douglas received no pro¬ 
ceeds of the check and charged back the amount of 
it to the account of plaintiff. 


Both plaintiff and defendant concede that it is 
the rule of the federal courts that a bank which re¬ 
ceives commercial paper for collection is not only 
bound to use due care itself, but is responsible to 
its customer for a failure to collect, resulting from 
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the negligence or insolvency of any bank to which 
it transmits the check for collection. This is the so- 
called ‘New York Rule’, which in effect makes the 
first bank a guarantor of the solvency and dili¬ 
gence of the correspondents which it employs to 
effect the collection. Exchange Nat. Bank v. Third 
Nat. Bank, 112 U. S. 276, 28 L. Ed. 722, 5 Sup. Ct 
Rep. 141 ’ \ 

And further along in the same case, Mr. Justice 
Stone, affirming the finding had by the trial court and 
the circuit court of appeals, dismissing the bill as to 
the defendant, passed upon a point which is attempted 
to be stressed in the instant case. And we find the fol¬ 
lowing unequivocal language: 

“It objects, also, that in any event the rule is 
not applicable here because of the stipulation ap¬ 
pearing on the face of the pass Jt>ook, ‘All out-of- 
town items credited subject to final payment.’ 

It is said that the effect of this language was to 
relieve the initial bank, the First National Bank 
of Douglas, from the liability which would other¬ 
wise have resulted under the Nevr York Rule, and 
to make it a mere agent to transmit the paper to 
defendant for collection, and thus to make applic¬ 
able the Massachusetts rule. See Federal Reserve 
Bank v. Malloy, supra. In that case a local statute 
relieved the bank receiving paper for collection, 
from any liability except that of due care in se¬ 
lecting a subagent for collection and in transmit¬ 
ting the paper to it; and it was held that the owner 
of the paper might proceed against the subagent 
for negligent failure to collect the paper. 

• ♦ • * • 

Such was the relation here between the plaintiff 
and the Douglas Bank unless it wns altered by the 
words printed on the pass book to the effect that 
out-of-town items w~ere credited ‘subject to final 
payment \ The meaning of this language, as the 
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cashier of the Douglas Bank testified, and as the 
court below held, was that if the check was not 
paid on presentation, it was to be charged back to 
plaintiff’s account. The check was paid and the 
drawer and indorsers discharged. Malloy v. Fed¬ 
eral Reserve Bank, (D. C.) 281 Fed. 997; Federal 
Reserve Bank v. Malloy, 264 U. S. 160, 166, 68 L. 
Ed. 617, 620; Nineteenth Ward Bank v. Fi^st Nat. 
Bank, 184 Mass. 49, 67 N. E. 670; Winchester Mill 
Co. v. Bank of Winchester, 120 Tenn. 225,18 L. R. 
A. (N. S.) 441, 111 S. W. 248. Without these words 
the relationship between the plaintiff and the bank 
vras that of indorser and indorsee; and their use 
here did not vary the legal rights and liabilities 
incident to that relationship, unless it dispensed 
with notice of dishonor to the depositor. As was 
said by the court in Burton v. United States, supra, 
297 (49 L. ed. 486, 25 Sup. Ct. Rep. 243): 

6 The testimony * * * as to the custom of the bank 
when a check was not paid, of charging it up 
against the depositor’s account, did not in the least 
vary the legal effect of the transaction; it was sim¬ 
ply a method pursued by the bank of exacting pay¬ 
ment from the indorser of the check and nothing 
more. There was nothing whatever in the evi¬ 
dence showing any agreement or understanding as 
to the effect of the transaction between the par¬ 
ties—the defendant and the bank—making it other 
than such as the law would imply from the facts al¬ 
ready stated.’ 

While there is not entire uniformity of opinion, 
the weight of authority supports the view that up¬ 
on the deposit of paper unrestrictedly indorsed, 
and credit of the amount to the depositor’s ac¬ 
count, the bank becomes the owner of the paper, 
notwithstanding a custom or agreement to charge 
the paper back to the depositor in the event of dis¬ 
honor. Burton v. United States, supra; Bruse- 
gaard v. Ueland, 72 Minn. 283, 75 N. W. 228; Na¬ 
tional Bank v. Bossemeyer, 101 Neb. 96,102, L. R. 
A. 1917 E. 374, 162 N. W. 503; Walker v. D. W. 
Ranlett Co., 89 Vt. 71, 93 Atl. 1054; Aebi v. Bank 
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of Evansville, 124 Wis. 73 # • # See Scott v. W. H. 
McIntyre Co., 93 Kan. 508, L. R. A. 1915 D, 139, 
144 * • * Pac. 1002; Vickers v. Machinery Ware¬ 
house & Sales Co., Ill Wash. 576. 

Plaintiff having thus surrendered its right in the 
paper, only rights arising out of its contract with 
the initial bank remained. If those rights were 
affected by the act or omission of defendant, they 
were affected only because that contract so stipu¬ 
lated. Defendant's duties arose out of its contract 
with the initial bank, or out of its relation to that 
bank as owner of the paper. Hence, there was no 
relationship between plaintiff and defendant which 
could be made the basis of recovery for defend¬ 
ant ’s want of diligence. Judgment affirmed.’ * 

In the instant case the point was raised that the debt¬ 
or and creditor relation did not exist until the money 
actually had been paid over by the Federal American 
National Bank to the Washington Loan and Trust 
Company, and that is based upon the statement in the 
pass book to this effect: 

“All items are credited subject to final payment 
in cash or solvent credits. It is agreed that in for¬ 
warding out-of-town items, right in reserved to, 
and this bank is hereby authorized to forward such 
items for collection direct to the drawer or payor 
bank or to any other bank or agent at its discretion, 
and to receive payment in drafts or checks drawn 
by the drawee, payor bank or agent, and, except 
for its own negligence, this bank shall not be liable 
for dishonor of the drafts or checks so received 
in payment, nor for losses thereon; and any such 
losses may be charged back to the depositor’s ac¬ 
count and/or credit therefor given, canceled. It 
is also agreed that checks on this bank, not good 
at the close of business on the day deposited, may 
be charged back to the depositor’s account, and all 
Washington, D. C. items are credited subject to 
final payment through the Washington, D. C. 
Clearing House.” 
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This same point was raised in the above quoted case 
and the Court there stated the facts fully and disposed 
of the question in the unmistakable language used in 
the quotation just given at length from the case of 
Douglas v. Federal Reserve Bank. 

In the case of the Equitable Trust Company v. Roch- 
ling, 275 U. S. 248, 72 Law Ed. 264, Mr. Justice Stone, 
delivering the opinion of the Court said: 

“In receiving these checks, forthwith crediting 
respondents with them, and in crediting interest 
from the date of their receipt, the bankrupts fol¬ 
lowed the established course of their business with 
respondent which had extended over a period of 
more than two years. Periodic statements of the 
account rendered to respondents showed that in¬ 
terest was credited from the day of deposit, and 
that on occasion drafts were made against deposits 
before they had been collected. 

Respondents’ petition, filed in the district court 
for southern New York, for reclamation of the pro¬ 
ceeds of the checks, was dismissed. The order of 
the district court was reversed by the circuit court 
of appeals for the second circuit. This court grant¬ 
ed certiorari. 

The proceeds of the two checks concededly have 
come into the hands of the petitioner, the bank¬ 
rupts’ trustee, and the sole question presented is 
whether the bankrupts on receipt of the check and 
before the filing of the petition in bankruptcy be¬ 
came the owners of them or whether, as the court 
of appeals held, Knauth, Nachod & Kuhne were 
respondents * agents to collect them. If the former 
respondents were creditors of the bankrupts 
(Douglas vs. Federal Reserve Bank, 271 U. S* 489, 
70 L. ed. 1051, 46 Sup. Ct. Rep. 554; Burton v. 
United States, 196 U. S. 283, 49 L. ed. 482, 25 Sup. 
Ct. Rep. 243), entitled to share only on an equal 
footing with other creditors. If the latter re¬ 
spondents were entitled to reclamation from the 
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petitioner since the checks had not been collected 
at the time of the petition in bankruptcy. St. 
Louis & S. F. R. Co. vs. Johnston, 133 U. S. 566, 
33 L. ed. 683, 10 Sup. Ct Rep. 390; White v. 
Stump, 266 U. S. 310, 313, 69 L. ed. 301, 302, 45 
Sup. Ct. Rep. 103, Bankruptcy Act (July 1, 1898) 
par. 70 (2) Chap. 541, 30 Stat. at L. 565, as amend¬ 
ed (February 5,1903), par. 16. Chap. 487, 32 Stat. 
at L. 800, U. S. C. title 11, par. 110. 

Ordinarily, where paper is indorsed without re¬ 
striction by a depositor arid is at once placed to his 
credit by the bank, the inference is that the bank 
has become the purchaser of the paper and in mak¬ 
ing the collection is not acting as the agent of the 
depositor . Douglas v. Federal Reserve Bank, and 
Burton v. United States, supra; re Jarmvlowsky, 
L. R. A 1918, E. 634, 161 C. C. A. 327, 249 Fed. 
319, 321.” (Italics ours.) 

It is to be noted that these checks were cashier’s 
checks and the Court pays special attention to that in 
this language: 

“While we need not stress the point, the added 
facts that respondents were international bankers 
requiring the credit, in the course of their busi¬ 
ness, and that the credit was effected by the de¬ 
posit of cashier’s checks, which pass among bank¬ 
ers as current funds, are not without their signifi¬ 
cance. Nothing in the previous course of dealing 
or in the actions of respondents indicates that they 
intended or had any reason for intending that 
Knauth, Nachod, & Kuhne should take the paper 
as their agents for collection, or that any restric¬ 
tion should be placed on the use of the checks by 
Knauth, Nachod & Kuhne once they had credited 
respondents. (Italics ours.) 

We think the District Court was right, and the 
judgment of the Court of Appeals is reversed.” 

Following the decision in the case above quoted 
from, in an opinion handed down at the same time as 
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the case of Equitable Trust Co. v. Rochling, in the 
cases of Alexander Latzko, et al Petitioners v. Equit¬ 
able Trust Company of New York, Trustee in Bank¬ 
ruptcy and Equitable Trust Company of New York, 
Trustee in Bankruptcy, Petitioner v. Alexander Latz¬ 
ko, et al., 2f75 U. S. 253, 72 Law Ed. 267, in which cases 
cross writs of certiorari were granted, the Supreme 
Court of the United States, after reaffirming the posi¬ 
tion that the Court took in the Burton case, the Douglas 
Bank case and the Equitable Trust Company case, to 
the effect that an unrestricted deposit creates a rela¬ 
tionship of debtor and creditor and not one of principal 
and agent, in the words of Mr. Justice Stone, deliver¬ 
ing the opinion of the Court observed: 

“Two circumstances are said by claimants to 
distinguish this case from No. 34, Equitable Trust 
Co. v. Rochling, just decided. The first is the fact 
that the check involved in the claimants ■ petition 
was not a cashier’s check, but the check of a bank 
drawn upon its own bank of deposit. The distinc¬ 
tion seems to us to require no difference in result 
where, as here, the check was treated by the bank¬ 
rupts as current fund and at once placed to the 
credit of the claimants. It is suggested also that 
although it was the practice of the bankrupts to 
credit checks to claimants as soon as deposited, 
it does not affirmatively appear that claimants 
asked or expected them to be credited in advance 
of collection or that the items were listed as im¬ 
mediately entitled to interest. But the mere ab¬ 
sence of such proof cannot limit the effect of the 
dominant facts before us that the establishment 
of the credit was the objective of the claimants, 
and that the objective was attained when credit 
was given. Douglas v. Federal Reserve Bank, 
271 U. S., 489, 70 L. ed. 1051, 46 Sup. Ct. Rep. 554; 
Burton v. United States, 196 U. S. 283, 49 L. ed. 
482, 25 Sup. Ct. Rep. 243.” (Italics ours.) 
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In the instant case we do not have to go the distance 
suggested in the cases above quoted from for, as in the 
Equitable Trust Company v. Rochling case, we have 
the equivalent of a cashier's check, a manager's check. 

It is respectfully submitted that an application of the 
law to the facts as conceded in the case at bar shows 
conclusively that the relationship of debtor and credi¬ 
tor was established between the Washington Loan and 
Trust Company and the defendant, Minnie Dixon 
Young, at the time on March 3, 1935 when the said 
Trust Company gave her credit on her pass book for 
the Three Thousand ($3,000.00) Dollar check drawn in 
her favor by the Federal American National Bank, and 
unrestrictedly endorsed by her; upon the whole case 
this cause should be dismissed as to both defendants, 
The Washington Loan & Trust Company and Minnie 
Dixon Young, but especially as to the defendant, Min¬ 
nie Dixon Young, as from no angle of the case is there 
any right in the plaintiff to maintain this cause against 
her. 

Respectfully submitted, 

JAMES A. COBB, 

PERRY W. HOWARD, 
GEORGE E. C. HAYES, 

613 “F” Street, N. W., 
Washington, D. C., 

Attorneys for Appellee, Minnie Dixon Young. 
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BRIEF FOR APPELLEE WASHINGTON LOAN 
AND TRUST COMPANY IN REPLY TO BRIEF 
FILED ON BEHALF OF APPELLEE MINNIE 
DIXON YOUNG. 

STATEMENT 

The appellees were co-defendants in the Court be¬ 
low and will be referred to here as defendant Wash¬ 
ington Loan and Trust Company and defendant 
Young. 

The main brief of appellee Washington Loan and 
Trust Company, adopted by its co-appellee Young, 
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was prepared and filed in support of the decree of 
the Court below dismissing the bill as to both de¬ 
fendants. Having dismissed the bill as to both, the 
Court had no occasion to pass upon the question of 
liability as between them, and if this Court should 
sustain the Trial Court, as we confidently believe it 
will, there will, of course, be no occasion for the con¬ 
sideration of this brief or that of its co-defendant. 
The question was, however, presented and argued in 
the Court below and the statement of evidence and 
the findings of fact by that Court contained in the 
Record are, we believe, sufficient to enable this Court 
to dispose of this incidental question should it dis¬ 
agree with the lower court and determine that it may 
and should pass thereon. Our co-defendant having 
filed a brief on the subject, we deem it a duty to 
our client and to the Court to file a reply, in order 
that the Court may have before it the position of 
each defendant on the question. This brief is filed 
without objection on the part of our co-defendant 
and with the permission of this Court granted at the 
oral argument. 

Counsel for defendant Young takes the position in 
their brief that the Washington Loan & Trust Com¬ 
pany became the owner of the Cashier’s check in¬ 
volved in this case when she opened the savings 
account in said trust company by the deposit of said 
check therein on March 3, 1933, indorsed in blank, 
and credit thereof was entered in the pass book de¬ 
livered to her. We contend to the contrary. 

FACTS AND ARGUMENT 

The bill in the case treats the Washington Loan & 
Trust Company as agent of the defendant Young in 
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the collection of the Manager’s check (R. p. 6); j de¬ 
fendant Washington Loan & Trust Company averred 
in its answer that it received the check for collection 
(R. p. 13); and the defendant Young asserts and re¬ 
asserts in her answer that the money in the Federal- 
American was at all times her monev, and when the 
Federal-American cashed the Manager’s check it “was 
simply a proper turning over to her of money held 
by said bank” (R. p. 21), which assertions are incon¬ 
sistent with any conclusion that the Washington Loan 
& Trust Company purchased the check and took 
title thereto at the time she deposited it. 

The evidence in the case shows that the check 
was not accepted by the defendant bank as cash, and 
that it was not intended to be and was not so credited. 
There is in evidence the deposit slip used in deposit¬ 
ing the item (R. p. 103), also the ledger sheet in 
which the entry was made (R. p. 104). The deposit 
slip shows listed thereon under “Checks as follows”, 
the item “Local $3,000”, and the ledger sheet shows 
the deposit entered thereon under date of March 3, 
1933, with the word “city” against it, which we sub¬ 
mit could only mean that it was a city or local check 
deposited and received as such and not as cash. The 
next entry is March 3—“Closed 3,000”, and then an 
entry “Mar. 14, ’33, Fed. Am. Ck., Collected 3/13/33”, 
with interest entered thereafter. 

The testimony of the witness Endicott, Assistant 
Treasurer of the Washington Loan & Trust Com¬ 
pany, (R. p. 67) shows that when it was realized 
that the usual routine of making the collection could 
not be followed owing to the intervention of a holiday 
and Sunday and the bank holiday on Monday, the 
notation “Closed 3000” was entered against the item 
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on the date the check was deposited, and the check 
was held until March 13, when the banks in the Dis¬ 
trict exchanged Cashier’s checks and Treasurer’s 
checks, the said check being one of those he then 
endorsed for collection, and when it was collected the 
proceeds were entered in the passbook of the de¬ 
fendant Young, who came to the bank for that pur¬ 
pose (R. p. 69), and were also entered on the ledger 
sheet, following the same procedure that was followed 
with reference to other such checks which were col¬ 
lected for the owners at that time. We submit the 
course followed was consistent with the character of 
the original deposit as shown by the ledger sheet, 
and only serves to confirm the fact that the bank did 
not accept the deposit of the check as cash, but as 
paper for collection, and was therefore not the owner 
of it. 

It is stated in 11 A. L. R., 1054, that—“A crediting 
of a check by the bank as paper, and not as cash, 
has been held to manifest a clear intent not to assume 
the relation of debtor to the depositor; hence, title 
does not pass. Bailee v. Augusta Savings Bank 
(1895), 95 Ga. 277, 51 Am. St. Rep. 74, 21 S. E. 
717.” 

The savings bank passbook issued to defendant 
Young, also in evidence, (R. p. 99) plainly states that 
“all deposits received and entered in this book are 
received upon the following conditions,” ajnong which 
are that checks and drafts are deposited with and 
received by this bank subject to collection (Reg. 5): 
that no deposits will be received or withdrawals per¬ 
mitted unless the passbook is presented on each occa¬ 
sion (Reg. 6); that deposits made in the savings de¬ 
partment may be withdrawn only on the presenta- 
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tion of the passbook and the entry thereon of with¬ 
drawals, but the bank reserves the right at any time 
in its discretion to require a notice in writing of 60 
days before such withdrawal will be permitted (Reg. 
4); and that deposits in the savings department are 
not subject to check (Reg. 13). Those conditions are 
inconsistent with any thought or idea on the part 
of the depositor that she was making a sale of the 
check to the bank with the immediate right in her 
to draw against it, and are inconsistent with any 
intention on the part of the bank to purchase the 
check and give her such immediate right of with¬ 
drawal. 

“By the weight of authority if a depositor accepts 
and retains a passbook wherein are printed rules of 
the bank respecting the repayment of the deposit, 
he is deemed to acquiesce therein, and they become 
part of the contract between the bank and the de¬ 
positor.” 5 A. L. R., 1203, citing many cases. See 
also 3 R. C. L., p. 707, Sec. 339. And see the very 
recent decision of this Court (Jan. 25, 1937) in the 
case of Cary A. Hardee, Receiver, v. George H. Price 
Co., Inc. I 

In the case of Equitable Trust Co. v. Rochling, cited 
by counsel for the defendant Young in his brief the 
court said that ordinarily, where paper is endorsed 
without restriction by a depositor and is at once 
placed to his credit by the bank, the “inference 1 ” is 
that the bank has become the purchaser of the paper 
and in making the collection is not acting as agent of 
the depositor; and in the case of Carson, Et al., v. Fed¬ 
eral Reserve Bank of New York, 254 N. Y. 218, Mr. 
Chief Justice Cardoza, speaking for the New York 
Court of Appeals, said that the “inference” from 
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ownership that follows in most cases from an un¬ 
qualified endorsement is one dependent upon inten¬ 
tion. In St. Louis and S. F. R. Co. v. Johnston , 133 
IT. S. 566, the court said that on the question of 
passing title, there should he something piore in the 
evidence tending to establish that the bank had be¬ 
come the owner of the paper than mere credit for 
convenience. In 11 A. L. R. 1045, it is said: 

“There is no dissent from the proposition that 
the passing of title to commercial paper upon a 
transfer thereof to a bank by which it is credited 
to the depositor's account at the time of deposit 
or is to be credited when the proceeds are re¬ 
ceived, is fundamentally a question of intention.” 

In 3 R. C. L. p. 524, it is said: 

“Prima facie, according to the weight of au¬ 
thority, the passing to the credit of the depositor 
of a check bearing an endorsement not indicat¬ 
ing that it was deposited for collection merely, 
passes the title to the bank. Still, according to 
the weight of authoritv, the rule above stated is 
not an absolute rule, and is prima facie merely, 
and yields to the intention of the parties, expressed 
or implied from the circumstances.” 

When it is considered that a check is not money 

or an assignment of funds, but in this jurisdiction 

and elsewhere a mere order for the payment of money, 

it will be apparent that the depositor could have no 

right to draw on the uncollected paper except by 

permission of the bank. Whether the depositor of 

paper shall have a right to draw against it before 

its collection is therefore necessarilv a matter of in- 

* 

tention. Prima facie such intention is shown by the 
fact that the bank gave the depositor credit for the 
amount of the paper. That is an inference which 
the law raises from the fact of the credit, but where 
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it is made to appear that that was not the intention, 
the inference is rebutted. (See cases above cited.) 

The argument of counsel for defendant Young is 
based on the sole ground (p. 3 of his brief) | that 
she “deposited the Manager’s check of the Federal- 
American Company, endorsed by her in blank, with 
the Washington Loan & Trust Company, and full 
credit was given to her on the passbook furnished to 
her at the time this deposit was made.” The !$500 
withdrawal, to which reference is made on the same 
page, occurred two months after the check had been 
collected. 

We have already shown herein that the check was 
not credited as cash, but was entered in the first in¬ 
stance, in the way it was entered, as a mere matter 
of convenience, but even if that were not so, never¬ 
theless, under the authorities above cited, the Wash¬ 
ington Loan & Trust Company would not becojne the 
owner of the check, as the facts which we have stated 
from the Record show that the said company did 
not intend to become the owner of the check and did 
not intend to permit and did not in fact permit de¬ 
fendant Young to draw against it until after it was 
collected. The evidence also shows (R. p. 69) that 
she had the passbook in her possession, and that: she 
brought it to the defendant company some time after 
March 3, 1933, and had the $3,000 entered therein, 
which could only be the $3,000 collected on the check 
on March 13, 1933. Although she knew, therefore, 
that the credit was entered as cash on the latter date 
and interest allowed thereafter, there is no evidence 
that she then or thereafter raised any question as to 
the correctness of that entry until this suit was 
filed. 
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Undoubtedly the rule that prima facie the credit¬ 
ing of the amount of a check to the depositor's account 
passes title to the paper to the bank grew out of a 
practice on the part of commercial banks of extending 
the privilege of withdrawal against uncollected checks 
to their substantial customers, thus accommodating 
themselves to business needs. In the present case 
the account was a savings as distinguished from 
a commercial account. There is no evidence that the 
depositor was ever permitted to draw against such 
checks and did not in this instance attempt to draw 
until two months after the check was collected, when 
she withdrew a portion of the proceeds, as hereinbe¬ 
fore shown. 

From the very nature of a savings account there 
could not have been in the mind of the depositor the 
establishing of a credit against which she could im¬ 
mediately draw, nor could the bank have contemplated 
the giving of such right. The very term “savings” 
implies the setting aside of moneys not required for 
every-day use. It is well known that in many instances 
such moneys remain in bank untouched for years, 
and with those facts in mind, the rules relating to 
such accounts are drawn. Such considerations, taken 
in conjunction with the facts in this case, we submit, 
require a holding that the Washington Loan & Trust 
Company did not become the owner of the paper here 
in question. 

In jnost of the cases, where it has been held that 
a bank receiving and crediting a check to the deposi¬ 
tors account became the owner of the paper, it will 
be found that emphasis was placed on the fact that 
the depositor was actually permitted to draw against 
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I 

the paper. See for example the following cases cited 
by the defendant Young: 

Dirnfield v. Fourteenth Street Savings Bank, 37 
App. D. C.,11. This was an action for damages for 
the refusal of the bank to pay a note drawn by plain¬ 
tiff depositor and made payable at the bank, the 
depositor at the time of its presentation having suffi¬ 
cient funds in his account to make payment if a check 
which he had theretofore endorsed in blank and de¬ 
posited was credited as cash. It appeared that the 
depositor had been a depositor in the bank for some 
time and that he had theretofore been permitted to 
draw at will against checks similarly deposited by 
him. 

In the case of Burton v. United States, a criminal 
case, 196 U. S. 283-302, upon the authority of which 
the Dirnfield case was decided, Senator Burton was 
allowed to draw on deposited checks immediately 
after the credit was entered, and the cashier of the 
bank so testified. 

In Security National Bank v. Old National Bank, 
241 Fed. 1, cited by counsel in his brief, the bank al¬ 
lowed the depositor ad libitum to draw against checks 
deposited. 

In National Bank of Ashtabula v. Bradley, 264 Fed. 
700, it was held where a bank discounted drafts at¬ 
tached to a bill of lading and gave credit to the de¬ 
positor, who was already indebted to the bank, allow¬ 
ing the depositor to withdraw the excess against the 
deposit of the paper, the bank became the owner of 
the property specified in the bill of lading. 

In re II. L. Jannulowsky, 243 Fed. 682, 683, the 
Court held that whether the bank becomes the owner 
of a deposited check depends upon the customer’s 
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immediate and unconditional right and not merely as 
a favor to draw upon the deposit and if it appears 
that the depositor did not have such right until col¬ 
lection, the bank does not become the owner. The 
bank was held not to have become the owner where 
there was a provision in the depositor's pass book 
to the effect that deposits of checks shall not be drawn 
against until collected. 

In the very recent case of Hardee, Receiver, v. 
George II. Price & Co., Inc., decided by this Court on 
January 25, 1937, it was said that “when a bank re¬ 
ceives for deposit a check indorsed without restriction 
and gives credit for it to the depositor as cash in a 
drawing account so that the depositor may draw 
against the deposit at once, and there are no contrary 
agreements or understandings, title passes to the bank 
and the check becomes its absolute property and the 
relation of debtor and creditor is created. (Italics 
ours.) There the Court was dealing with a check¬ 
ing account in the commercial department of a bank 
and not with a savings account. 

City of Douglas v. Federal Reserve Bank of Dallas, 
271 V. S. 489, is another of the cases cited by counsel 
for defendant Young. The onlv thing in that case 
which concerns us here is the statement of the Court 
(p. 492) that “when paper is endorsed without restric¬ 
tion by a depositor, and is at once passed to his credit, 
he becomes the creditor of the bank; the bank becomes 
the owner of the paper, and in making the collection 
is not the agent for the depositor.” 

That the court did not intend to lav that down as an 
absolute rule is shown by the fact that in the later 
case of Equitable Trust Company v. Rochling, 275 
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U. S. 248 (also cited by counsel for defendant Young) 
the same Justice, speaking for the Court, said: 

i 

11 Ordinarily where paper is endorsed without 
restriction by a depositor and is at once placed 
to his credit by the bank, the inference is that the 
bank has become the purchaser of the paper and 
in making the collection is not acting as agent for 
the depositor”. (Italics ours.) 

This later statement is in line with our argument 
hereinbefore made, supported by authorities, includ¬ 
ing the United States Supreme Court, that the rule 
cannot be stated as an absolute rule that when paper 
is endorsed in blank by a depositor and placed by the 
bank to his credit the bank becomes the owner of the 
paper, but the rule “yields to the intention of the 
parties, expressed or implied from the circumstances.’’ 

Ue submit that under the facts and circumstances 
shown here, it is clear that it was not the intention of 
the defendant Washington Loan & Trust Company 
to become the purchaser of the check so as to give 
the defendant Young, a savings depositor, an imme¬ 
diate right of withdrawal or that it was or could have 
been defendant Young’s understanding that she had 
such right. 

In the case of Equitable Trust Company v. Rock¬ 
lin g, which is the case we are now discussing, the 
Court pointed out that the dominant purpose of the 
entire transaction there, as far as the respondents 
were concerned, was to arrange for a credit. The 
same thing was true in the case of Latzko v. Equitable 
Trust Company, cited by defendant Young, which case 
immediately follows the Rochling case, at page 254 in 
275 United States. i 




12 


The dominant purpose of a depositor in a savings 
account, on the other hand, is not credit, but the 
building up of accumulations of savings. Further¬ 
more the Court pointed out in the Rochling case that 
4 ‘in receiving these checks, forthwith crediting re¬ 
spondents with them, and in crediting interest from 
the date of their receipt the bankrupts followed the 
established; course of their business with respondent, 
which had extended over a period of more than two 
years. Periodic statements of the account rendered 
to respondent showed that interest was credited from 
the date of deposit, and that on occasions drafts were 
made against deposits before they had been collected.” 
Of course, no such showing has been made in the case 
at bar. 

In the City of Douylas case, the Court said that the 
words printed in the passbook, to the effect that 
“all out of town items credited subject to final pay¬ 
ment" meant, as the Cashier of the bank testified, 
that if the check was not paid on presentation it 
was to be charged back to plaintiff’s account, which, 
said the Court, did not vary the legal effect of the 
transaction, but was a method pursued by the bank 
of exacting payment from the endorser of the check. 
The wording in the passbook issued by the Washing¬ 
ton Loan & Trust Company to the defendant Young 
was “Checks and drafts are deposited with and re¬ 
ceived by this bank subject to collection". Defendant 
Young’s passbook contained no such wording as that 
quoted on page 10 of defendant's brief, which was evi¬ 
dently inserted by counsel from some other passbook 
in error. We submit that such words as those last 
quoted above contained in the savings bank passbook 
issued to the defendant Young conveyed and were in- 
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tended to convey to the savings depositor that checks 
could not be drawn against until collected; in other 
words, that they were “deposited with” and “received 
by” the bank as collection items. But, however that 
may be, according to the evidence here, the check in 
this case was treated as a collection item bv the de- 
fendant Company to the knowledge of the defendant 
Young, and the passbook, which was at all times in 
her possession, showed that the proceeds of the check 
were entered at the time they were collected. 

There is nothing in the present case to show that 
the defendant Young in opening the savings account 
here in question with the deposit of a check ever had 
any intention or idea that she could make withdrawals 
before the check was collected and the proceeds cred¬ 
ited to her, or that the defendant Trust Company ever 
intended that she should have such right, but on the 
contrary everything in the case points to the inten¬ 
tion that she should not have such right. Nor did 
she ever attempt to draw on the account until long 
after the proceeds of the check were collected and 
credited, her first withdrawal being on May 1, 1933, 
approximately two jnonths after the deposit of the 
check. 

! 

In Fourth National Bank v. Bragg , 102 S. E. 649 
(Va., 1920), it is said—“In this country, though the 
rule seems to be different in England, it is settled 
that the mere giving of credit to a depositor’s account 
of a check does not constitute the bank the holder 
thereof for value, but in order to give it that effect 
the credit must be drawn upon”; and in the great 
majority, if not practically all of the cases, it is found 
that where the rule was applied the depositor, either 
by agreement or by permission of the bank, had been, 
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or was at the time complaint arose, drawing against 
checks deposited. (See, for example, the cases here¬ 
inbefore cited.) 

It is submitted that the defendant Washington Loan 
& Trust Company was nothing more than an agent 
for the defendant Young when it collected the proceeds 
of the check here in question. Such proceeds were 
collected for her sole benefit and when so collected were 
credited to her savings account, where they have re¬ 
mained pending the outcome of this suit, and in an 
amount in excess of that claimed by the plaintiff here. 
If this court should hold, contrary to the contention 
of both defendants’ that the payment was made by 
the Federal-Ajnerican Company after the commission 
of an act of insolvency or in contemplation of insol¬ 
vency and, therefore, constituted a void preference, 
then the one who received the preference was the 
defendant Young and not the defendant trust com- 
pany. 

Even if the court should hold that there was a void 
preference, then there is no showing in the record 
that the defendant trust company at the time it col¬ 
lected the amount of the check and credited the same 
to the account of the defendant Young, had any 
knowledge or notice whatever that the Federal-Amer- 
ican Company was then insolvent or had committed 
any act of insolvency or in contemplation thereof. It 
therefore could not be liable as a participant in the 
creation of such void preference. 

In the cases of Hirning v. Federal Reserve Bank of 
Minneapolis, 52 Fed. (2d) 3S2, and Vann v. Federal 
Reserve Bank of Richmond, 47 Fed. (2d) 786, where 
the banks as collecting agents were held liable for the 
return of moneys paid under a void preference, the 
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collecting banks knew, as found by the court in each 
case, that the bank making the transfer was hope¬ 
lessly insolvent and about to be turned over to Bank 
Examiners when the transfers were made and credited 
to the account of its principal. In the Hirning case, 
to the knowledge of the collecting bank, a resolution 
had already been passed by the Directors of the bank 
to suspend its operations, and in the Vann case checks 
were paid to the collecting bank when it had full and 
complete knowledge of the insolvency of the transfer¬ 
ring bank, which was then waiting for the Examiners 
who had been sent for to come and take it over. 

In the Hirning case it was said page 387: 

“Ordinarilv where an agent receives money 
» * * 

paid to him for his principal, to which his prin¬ 
cipal is not entitled, and without knowledge of 
the mistake pays the money to his principal, the 
agent is not liable.” 

Where, as here, the plaintiff (Appellant) is not 
claiming a right to the return of the monevs arising 
out of anv contract with the collecting agent, but on 
the theory of title paramount to that of the principal 
if the payment constituted a void preference, no action 
can lie against the agent when it has already paid over 
the moneys to the principal before notice of the claim. 
In this case the defendant Washington Loan & Trust 
Company had transferred the moneys to the account 
of the defendant Young more than a year before it 
had received notice of any claim. See Wallis,'- Re¬ 
ceiver, v. Shelly, 30 Fed. 747, 748. 

We have shown that the defendant trust company 
was not the owner of the check at any time. 
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That the decree of the court below dismissing the 
bill as to both defendants should be affirmed, and that 
in any event the bill was properly dismissed as to the 
defendant Washington Loan & Trust Company is 

Respectfully submitted, 

Wm. H. Donovan 
Arthur C. Keefer, 
Attorneys for Appellee Washington 
Loan & Trust Company. 

810 Colorado Building, 

Washington, D. C. 
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IN THE 


United States Court of Appeals for the 

District of Columbia 

APRIL TERM, 1936 


No. 6803 


CARY A. HARDEE, Receiver, Federal-Americax Na¬ 
tional Bank & Trust Company, a Corporation, Appel¬ 
lant, 

us. 

WASHINGTON LOAN & TRUST COMPANY, a Corpora¬ 
tion, and MINNIE DIXON YOUNG, Appellees. 


BRIEF OF COMPTROLLER OF THE CURRENCY AS 

AMICUS CURIAE. 


Comes now, J. F. T. O’Connor, Comptroller of the Cur¬ 
rency of the United States, and bv leave of this honorable 
Court first had and obtained, respectfully submits his brief 
as amicus curiae, in support of the 4 ‘brief on behalf of ap¬ 
pellant” filed in the above-entitled cause by and on behalf 
of Cary A. Hardee, Receiver of the Federal American Na¬ 
tional Bank and Trust Company of Washington, D. C. 




INTEREST OF THE COMPTROLLER OF THE 
CURRENCY IN THIS CASE. 


The Comptroller of the Currency is charged by law with 
supervision over the winding up of several hundred in¬ 
solvent national banks. A great many of the banks now 


in receivership closed on March 6, 1933, in obedience to the 
proclamation of the President of the United States declar¬ 
ing a national banking holidav and never thereafter re- 
sumed normal banking operations. 

The national banking holiday, for the purposes of this 
case, extended from March (>, 1933, to March 13, 1933, both 
days inclusive. During the holiday period withdrawals 
were permitted by the vast majority of those national banks 
which closed pursuant to the President's Proclamation and 
were not licensed to resume normal banking functions at 


the termination of the holiday period. Many of the with¬ 
drawals were permitted in accordance with the interpreta¬ 
tions placed by the banks themselves upon the President's 
Proclamation and the several regulations issued bv the 
Secretary of the Treasury pursuant to the proclamations. 

The National,Bank Act being a complete code in itself 
for the winding up of such banks, contemplates a liquidation 
which will be uniform throughout the 48 States unaffected 
by any opinion of individuals, banks, clearing house com¬ 
mittees, or others, as to the propriety or right of a national 
bank to permit, cause or create preferences of one creditor 
over another. 


The Secretarv of the Treasure in issuing the regulations 
during the holiday period surrounded such regulations with 
all reasonable safeguards to prevent one creditor, whether 
a depositor or otherwise, from obtaining an advantage or 
preference over other depositors and creditors. The Comp¬ 
troller of the Currency, since taking charge of such banks 


after the holiday through the appointment of conservators 


and receivers, has consistently ruled that the rights of 
creditors became fixed or frozen on March 6, 1933, in in¬ 
stances where the bank closed in obedience to the Presi¬ 
dent's Proclamation and did not thereafter resume normal 
banking functions. 

This is the first case presented to a United States Court 
of Appeals involving directly an interpretation of the Presi¬ 
dent's Proclamation as well as the Emergencv Bank Act 
and the applicability of the illegal preference section of the 
National Bank Act (12 U. S. C. 91) to banking transactions 
which were engaged in or transpired during the national 
banking holiday. The Comptroller of the Currency is con¬ 
cerned with the important class questions presented in this 
case. 

! 

The following discussion is intended to be supplemental 
to and by way of emphasis of the discussion contained in the 
brief on behalf of the appellant receiver. 

STATEMENT. 

On the morning of March 3, 1933, Minnie Dixon Young, 
who maintained a savings deposit jointly with her husband 
in the 20th and Pennsylvania Avenue branch of the Federal 
American National Bank & Trust Company of Washington, 
D. C., (R. 71), (hereinafter called the Federal American), 
withdrew $3,000 from said account (R. 72) and accepted 
in exchange therefor its manager’s check (he., cashier’s 
check) in the amount of $3,000 (R. 27). I 

On the same morning, Mrs. Y r oung deposited the above- 
mentioned manager’s check in a newly created joint savings 
account in the name of herself and her husband (R. 27) with 
the Washington Loan and Trust Company of Washington, 
D. C., (hereinafter referred to as the Washington Loan). 

The Federal American was closed on March 4, 1933, being 
Inauguration Day, a legal holiday, and remained closed the 
next day, Sunday (R. 28). 
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At one a. m., on March 6 the President of the United 
States declared a banking holiday (R. 28) embracing all 
banks in the nation (R. 29), including the Federal American 
and the Washington Loan. 

On March G, the $3,000 credit which had been given to 
Mrs. Young by the Washington Loan was reversed and the 
account was marked “closed” (R. 101). 

On March 9, 1933, the banking holiday was extended by 

virtue of the President's Proclamation issued on that dav 

* 

(R. 29). On March 9, 1933, the Congress of the United 
States enacted the Emergency Banking Act (48 Stat. L. 1-7), 
ratifving the President's Proclamation of March 6th as 
well as the regulations issued bv the Secretarv of the 
Treasury (12 U. S. C. 95b), and authorizing the President 
of the United States to issue further proclamations (12 
U. S. C. 95-95a). 


Beginning on March G, 1933, and for several days there¬ 
after the Secretarv of the Treasure issued regulations 
(R. 80-96), none of which permitted the payment here under 
consideration. The Federal American paid out about $300 
under regulations of the Secretary of the Treasury during 
the holiday period from March 6th to March 13th, both 
dates inclusive (R. 61). 

On March 13, 1933, the clearing house association of 
Washington, D. C., held a meeting at which it was agreed 
that banks in the District of Columbia would exchange, pay, 
or clear credit instruments such as cashier's checks and 
certified checks (R. 30). This meeting adjourned at 2:15 


p. m. (R. 103). After the meeting of the clearing house 
had been held the aforesaid manager’s check was presented 

bv a runner of the Washington Loan at the 20th and Penn- 

% *- - 

svlvania Avenue branch of the Federal American and was 
* 


paid in cash by the teller at the branch office (R. 46), after 
he had conferred with and obtained authority to do so from 


0 


a superior officer of the Federal American at its main office 
(R. 47). 

About 9:15 p. m., March 13, 1933, the President of the 
Federal American learned from the office of the Comptroller 
of the Currency that the Federal American had not been 
approved for reopening (R. 49). 

On March 14,1933, those banks in the District of Columbia 
which in the opinion of the Secretary of the Treasury were 
in safe condition were licensed to resume normal banking 
operations. The Washington Loan received a license on 
March 14th but the Federal American did not receive such a 
license (R. 31). On March 14, 1933, a conservator was 
appointed for the Federal American by the Comptroller of 
the Currency (R. 31, 78-9). I 

On October 31, 1933, the Comptroller of the Currency 
appointed a receiver for the Federal American (R. 31). 

On April 2, 1934, the Comptroller and the receiver de¬ 
manded the return of the $3,000 (plus interest thereon) paid 
to the Washington Loan for the said manager’s check less 
50% distribution made by the conservator under the direc¬ 
tion of the Comptroller which demand was refused by the 
Washington Loan (R. 31). 

The Federal American had been examined bv national 
bank examiners in January, 1933 (R. 31). Within a few 
weeks before March 6th the Federal American was not in¬ 
debted on account of bills payable, rediscounts, or other 

i 

borrowed money (R. 49). Between the date of the examina¬ 
tion and March 6,1933, the Federal American had borrowed 
$2,500,000 from the Reconstruction Finance Corporation 
(R. 50, 58). 

On October 11, 1934, (R. 1), receiver of the: Federal 
American under the direction of the Comptroller filed a bill 
in equity against the Washington Loan in its individual 
capacity and/or as agent and against Minnie Dixon Young, 
2 w 
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seeking to recover the amount alleged to have been illegally 
paid by the Federal American on March 13,1933 (R. 1-9). 

Separate answers were filed by each of the defendants 
(R. 11-18, 18-21). The case was heard on the merits before 
the Supreme Court of the District of Columbia on October 
31st and November 1, 1935 (R. 26). Testimony of John 
Poole, former president of the Federal American as to his 
opinion or knowledge of the solvency or insolvency of that 
bank (R. 48-67) was admitted over the objection of counsel 
for the plaintiff receiver (R. 48). At conclusion of hearing 
plaintiff’s motion to strike testimony of John Poole was 
overruled (R. 71). 

The receiver’s bill was dismissed by decree filed April 
20, 1936, (R. 38), in accordance with the Findings of Fact, 
Conclusions and Opinion (R. 27-38), rendered by the Court 
below and reported in 64 AV.L.R. 386. The lower Court 
found that: / ^ 


1 . 


was licensed to do business on 


March 13, 1933 (R. 30). 


2. Officers and directors of the Federal American had 
no knowledge that Federal American was insolvent 
on March 13th (R. 30). No evidence that they had 
any reason to believe Federal American was in¬ 
solvent (R. 31), 


and concluded that: 

1. Effect of proclamation was to suspend temporarily 
normal banking operations to prevent hoarding (R. 
32). 

2. Proclamation was not a declaration of insolvencv 
nor did it give rise to presumption that all banks 
were insolvent at close of business on March 3, 1933 
(R. 32-3). 

3. President had no authority to declare banks insolv¬ 
ent nor did he undertake to do so (R. 33). 





4. It does not follow from appointment of conservator 
on March 14th that Federal American was insolvent 
on March 3rd (R. 33). 

5. It was likely that assets depreciated during* holiday 
so as to create condition of insolvency (R. 33). 

G. Report of examination in January, 1933, did not 
show insolvency because Comptroller did not close 
bank (R. 33). 

7. Rights of creditors fixed for the first time by the ap¬ 
pointment of conservator for the Federal American 
(R. 33). 

8. Pavment was not made after commission of act of 
# * • 1 
insolvency or in contemplation thereof (R. 34-6). 

9. If payment was prohibited by proclamation it was 
a voluntary payment made under mistake of law 
and receiver acquires no greater rights than bank 
had (R. 37-8). 

From the decree dismissing the bill, plaintiff, under the 
direction of the Comptroller of the Currency, appealed to 
this Honorable Court. 

SUMMARY OF ARGUMENT. 

We present the following propositions: 

A. President’s Proclamations and the Emergency Bank Act 
Closed the Banks and Prohibited Payments by Banks 
Out of Assets or Funds Belonging to Such Banks, 
Whether Such Payments were by Way of Deposit 
Withdrawals or in Satisfaction of Other Obligations 
Due and Owing by the Banks. 

1. Events Leading Up to and Conditions Existing on March 6, 1933, 

Prompted Promulgation of President’s Proclamations and Enact¬ 
ment of Emergency Bank Act to Save Solvent Banks and to 
Protect as well as Preserve Rights of Creditors of Insolvent Banks. 

2. Chronology and Plan of Emergency Bank Act. 

3. President Had Power to Close the Banks and Did So. 

4. Proclamations and Emergency Bank Act Were Intended to Prohibit 

and Did Expressly Prohibit Payments by Banks and Did Not 
Prohibit Hoarding. 

5. Payments Made in Violation of the President’s Proclamation are 

Void and Recoverable by the Receiver since the Rights of Third 
Parties (Other Creditors) are Involved. 


s 


6. Washington Loan and Trust Company (Appellee) Has Taken Incon¬ 
sistent Positions. 

B. The Closing of the Federal American by the President 

on March 6, 1933, Fixed the Rights of Its Creditors as 
Well as the Date of Its Insolvency. 

C. Interpretations Placed on Purpose and Effect of Presi¬ 

dent’s Proclamation. 

1. Interpretations by the Courts. 

2. Interpretations by the Secretary of the Treasury and the Comp¬ 

troller of the Currency. 

D. Evidence of Solvency or Insolvency of Federal Ameri¬ 

can as of March 6th was Not Admissible. 

E. Receiver of Federal American Entitled on Behalf of 

Creditors to Recover Preferential Payments Made by 
Bank During Holiday. 

1. National Bank Act and Emergency Bank Act Constitute Complete 

Code Contemplating Uniform Application of Rules of Liquidation 
and Conservation. 

2. The Emergency Bank Act Changed the Remedies but not the Rights. 

3. Receiver Represents not only the Bank but also its Depositors and 

Creditors. 

4. Payments Made by Trustees under Mistake are Recoverable. 

F. Questions or Points in This Case Which are Not Subject 

to Review. 

ARGUMENT. 

A. PRESIDENT’S PROCLAMATIONS AND THE 
EMERGENCY BANK ACT CLOSED THE BANKS 
AND PROHIBITED PAYMENTS BY BANKS OUT 
OF ASSETS OR FUNDS BELONGING TO SUCH 
BANKS, WHETHER SUCH PAYMENTS WERE 
BY WAY OF DEPOSIT WITHDRAWALS OR IN 
SATISFACTION OF OTHER OBLIGATIONS DUE 
AND OWING BY THE BANKS. 

The gist of the opinion of the court below and the theme of 
the appellees’* position (Appellee's brief pages 17-20), with 


* All references herein to “Appellee*’ are intended to mean the Appel¬ 
lee—Washington Loan & Trust Company unless otherwise indicated. 
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respect to the purpose and effect of the President’s Procla¬ 
mation, the Emergency Bank Act, and the winding up pro¬ 
visions of the National Bank Act, may be epitomized as 
follows: 

(a) The proclamation was intended to prevent hoard¬ 
ing and was not intended to prohibit the payment 
of primary obligations of one bank to another 
where the monies remained in the banks, 

(b) The President by his proclamation did not com¬ 
pletely close the banks and he did not undertake 
or intend to do so. 

(c) The closing of a national bank by the President’s 
Proclamation did not constitute “acts of insolv¬ 
ency” within the meaning of 12 U.S.C. 91. 

(d) The payment of the manager’s check during the 
banking holiday was not made in “contemplation 
of insolvency.” 

(e) If the payment involved in the case at bar was 
made in violation of law no recovery of the amount 

* j 

so paid can be had by either the Federal American 
or its receiver. 

Each of the above propositions advanced and relied on 
by the appellees will be discussed and answered under the 
headings which follow. 

t 

1. Events Leading Up to and Conditions Existing on March 
6,1933, Prompted Promulgation of President’s Procla¬ 
mations and Enactment of Emergency Bank Act to 
Save Solvent Banks and to Protect as Well as Preserve 
Rights of Creditors of Insolvent Banks. 

A brief review of the events leading up to and conditions 
existing on March 6, 1933, is deemed appropriate for the 
purpose of portraying the difficulties and problems with 
which the authorities were confronted, as well as the objec¬ 
tives they sought to accomplish by the extraordinary meas¬ 
ures taken. 
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Courts will take judicial notice of published reports of 
the Comptroller of the Currency, Federal Reserve Bulle¬ 
tins, Treatises on Banks and Banking, and other publica¬ 
tions dealing with financial affairs. 

Texas and Pacific By. Co. v. Pottorff , 291 U. S. 245 at 
254. 

All statutes are read in the light of history and will be 
construed so as to accomplish their aim and purpose. 

Church of Holy Trinity v. United States , 143 U. S. 457 
at 464. 


For several months prior to March 6, 1933, the general 
public throughout the nation was progressively losing con¬ 
fidence in banks. Deposits declined from a total of $56,766,- 
000,000 in 1928 to a total of $41,463,000,000 at the end of 1932. 
2 G. AV. Law Review, 365 at 366 (Figures being taken 
from Federal Reserve Bulletins). 


The smaller banks which were suffering from “runs” 
were forced to withdraw their reserve balances from cor¬ 
respondent banks located in central reserve cities thereby 
reducing the total deposits of the correspondent banks, and 
adversely affecting the liquidity of such correspondent 
banks. See April 1933 Federal Reserve Bulletin, page 211. 

Failures of banks increased in numbers each vear begin- 
ning in 1928 until March 1933. See Annual Report of 
Comptroller of the Currency for 1933, page 661. 

Earlv in Februarv, 1933, banking difficulties in various 
sections of the nation prompted governors and legislators 
of the several States to partially or totally suspend opera¬ 
tions of banks. A banking holidav was declared in Michigan 

c. * o 

on February 14th “for the equal safeguarding without 
preference of the rights of all depositors.” Several days 
later the Governor of Marvland declared a holidav, followed 
within a few davs bv similar action in all of the States. On 
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March 4th, which was Saturday, there was scarcely a finan¬ 
cial institution in the nation doing business on an unre¬ 
stricted basis. See compilation in 
2 G. IV. Law Review, 365, 367. 

On February 25, 1933, the Congress of the United States 
in order to protect National banks enacted the Couzens 
resolution (12 USCA 1, Note), enabling such banks by and 
with the approval of the Comptroller of the Currency to 
impose restrictions on withdrawals in the same manner 
as State banks were permitted to do so by State law. 

All of these extraordinary measures invoked and re- 

* 

sorted to by the Federal as well as the State governments 
were very obviously if not by their express terms designed 
to save the banking structure of the nation as well as to pro¬ 
tect and preserve the rights of depositors and other credi¬ 
tors of those banks which were in a weakened condition or in¬ 
solvent as a result of mismanagement and/or as a result of 
losses or the withdrawal of deposits. None of the measures 

i 

had anything to do with hoarding except incidentally. 

While innumerable National banks in the several States 
observed the banking holidays proclaimed by the Governors, 
yet it was clear that neither Gubernatorial nor State legis¬ 
lative mandates could bind National banks. 

KuUmmi & Co. c. Woolley, Receiver , 83 Fed. (2nd) 129. 

If National banks did not close they would be subject 
to severe runs while State banks would be legally protected 
against withdrawals. On the other hand if National banks 
did close in obedience to mandates of the State governments 
serious legal consequences might follow. It became impera¬ 
tive, therefore, for the President and the Congress of the 
United States to invoke measures and to “put into effect 
remedies of uniform National application” as stated in the 
enacting clause of the Emergency Banking Act of March 9, 
1933. 
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The hoarding of money was a threat to the safety of the 
National Credit System but the tendency of the people to 
hoard money was the result of, rather than the reason for, 
their lack of confidence in the banks. The Federal and State 
authorities felt that if the confidence of the public in the 
banks could be restored then hoarding would to a large ex¬ 
tent, if not totally, disappear. The President in his mes¬ 
sage to Congress on March 9, (app. p. 51-2) said inter alia: 

“In addition, it is my belief that this legislation will 
not only lift immediately all unwarranted doubts and 
suspicions in regards to banks which are 100 per cent 
sound but will also mark the beginning of a new rela¬ 
tionship between the banks and the people of this 

country.” 

•> 


If withdrawals were to continue the banking structure 
would substantially or completely collapse. The drastic 
measures inyoked by the Federal government (Couzens 
resolution, President’s proclamation, and Emergency Bank 
Act), and by the State governments (holiday proclamations 
and emergency banking legislation) were desperate at¬ 
tempts by these authorities to save the banking structure of 
the country from complete collapse, 

People r. Broiniiiir/ (Cal. App.), 22 Pac. (2nd) 784; 
Zimmerman r. Gibbes (8. C.), 171 8. C. 209, 172 8. E. 

120, Aff. Gibbes r. Zimmerman, 290 U. 8. 326. 


2. Chronology and Plan of Emergency Bank Act. 

On March 6, 1933, the President issued a proclamation 
being No. 2039, text of which is quoted in part only in ap¬ 
pellee’s brief, pages 13 to 15, inclusive, and in the opinion of 
the Court below (R. 28-9), but in full in appellant’s brief 
(pp. 7-10) declaring a four day banking holiday under au¬ 
thority of Section 5(b) of the Act of October 6, 1917 (40 
Stat. L. 411), as amended. 
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On March 6, 1933, and subsequent dates the Secretary of 
the Treasury issued regulations permitting banks, to engage 
in certain types of transactions (R. 80-95), none of which 
permitted the payment here involved. 

On March 9, 1933, the President sent a message to both 
the Senate and the House of Representatives (Gong. Rec. 
Vol. 77, Pt. 1, pp. 45 and 75-76) (appendix pp. 51-2). Many 
significant statements appear in this message as will be dis¬ 
cussed hereinafter. Xot a single statement or word will be 
found in the message with respect to hoarding. 

The debates on the floor of the Senate which appear in 
the Congressional Record, Vol. 77, Pt. 1, pp. 49 to 66, inc., 
are confined almost exclusively to the subject of banking 
and the grant of powers to the executive. 

On March 9, 1933, Congress enacted Public Act Xo. 1 
entitled “An Act to Provide Relief in the Existing;Xational 
Emergency in Banking and for other Purposes’’ (48 Stat. 
L. pages 1 to 7, inclusive). Title I, Secs. 1 to 4 of this Act 
are quoted in full in appendix pp. 52-4). The enacting clause 
of this legislation reads: 

i 

“Be it enacted * * % That the Congress hereby 

declares that a serious emergencv exists and that it is 
imperatively necessary speedily to put into effect 
remedies of uniform national application.” (Italics 
ours.) 

Following is a digest of the provisions of the Emergency 
Bank Act: 

Title I, Section 1 (12 U. S. C. 95b) approved the 
actions, etc., taken bv the President and Secretary of 
the Treasury pursuant to the Act of October 1 6, 1917. 
Section 2 (1*2 U. S. C. 95a), amended sub-division (b) 
of Section 5 of the Act of October 6, 1917, by providing 
for control by the executive of all dealings in gold 
(hoarding, export, etc.). Section 3 (12 U. S. C. 248n) 
authorized the Secretary of the Treasury to j protect 

3?r I 
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the currency system of the nation by requiring all gold 
coin, bullion, and certificates to be delivered into the 
Treasury of the United States in exchange for an equiv¬ 
alent amount of any other form of coin or currency. 
Section 4 (12 U. S. C. 95), prohibits banks which are 
members of the Federal Reserve Svstcm from transact- 
ing any banking business except to such extent and sub¬ 
ject to such regulations, limitations and restrictions 
as mav be prescribed bv the Secretarv of the Treasurv 
during such emergency period as may be declared by 
the President of the United States. 

Title II of the Act (12 U. S. C. Secs. 201 to 211, in¬ 
clusive), constitutes the bank conservatorship act. Sec¬ 
tion 203 reiterates the pro rata mandate found in the 
original National Bank Act. (12 U. S. C. 91, 194.) 

Title III of the Act (12 U. S. 0. 51a, 51b, 51c and 51 d) 
authorizes the issuance of preferred stock by national 
banks and deals with the rights of holders thereof. 

Title IV of the Act (12 U. S. C\ 377b-c, 445) author¬ 
izes the issuance of national currencv on securitv of anv 

* V % 

direct obligation of the United States or on security of 
other notes, bills of exchange, etc., and permits the Fed¬ 
eral Reserve banks to liberalize their requirements of 
securitv for loans to member banks. The third section 
of this title authorizes Federal Reserve banks to make 
direct loans to individuals, partnerships or corpora¬ 
tions. 

Title V of the Act (12 U. S. C. 212) appropriates 
funds for the administration of the Act and contains 
the usual validating clause. 


On March 9th after the passage of the Emergency Bank 
Act the President extended the banking holiday by procla¬ 
mation (No. 2040) until further proclamation. 

On March 10th the President issued his executive order 
(No. G073) governing the licensing of banks (12 U. S. C. 95, 
note) and referred specifically to Title I, Sec. 4 of the 
Emergency Banking Act. 



Xo regulation expressly prohibiting hoarding was issued 
bv the President under Title I, Section 2 of the Act (12 
U. S. C. 95a) until he issued his executive order on April 5, 
1933, wherein it is provided that the President does 14 ‘hereby 
prohibit the hoarding of gold coin, gold bullion, and gold 
certificates, within the continental United States by indi¬ 
viduals, partnerships, associations, and corporations.” 
The Regulation of April 5, 1933, refers specifically to Sec¬ 
tion 2 of the Act. (See April Federal Reserve Bulletin, 
page 213.) 

3. President Had Power to Close the Banks and Did So. 

It is correct to say, and we do not contend otherwise, that 
prior to the banking emergency in March, 1933, the scheme 
and plan of the National Banking Act contemplated that the 
exclusive jurisdiction over the appointment of receivers and 
the winding up of national banks would be vested in the 
Comptroller of the Currency. 

Jackson v. U. 8., 20 Ct. Cl. 298. 

A half century ago and more attempts were made to 
have the provisions of the Act empowering the Comptroller 
to close national banks, to appoint receivers thereof, and 
to make ratable assessments upon stockholders, declared un¬ 
constitutional on the ground that they vest in the Comp¬ 
troller, who is a part of the executive branch of the govern¬ 
ment, a judicial power, but all of these efforts were un¬ 
successful. 

Biishnell r. Lcland, 164 U. S. 684. ; 

Since Congress could vest the power in the Comptroller 
of the Currency to close national banks (which Appellees 
concede and stress), it follows that the power to close banks 
could be vested by Congress in any officer of the executive 
department, a fortiori , the President who is the chief execu¬ 
tive. 
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We have then to consider and determine whether or not 
the emergency measures resorted to by the Federal govern¬ 
ment were intended to and did vest in the President of the 


United States and in the Secretary of the Treasury powers 
greater than or supplementary to those vested in the Comp¬ 
troller of the Currencv. 

That the President intended to close the banks is clearly 
evidenced by the statement appearing in the first paragraph 


of his message of March 9, 1933, to the Congress wherein 


lie said: 


“Suffice it to sav that the government has been com- 
polled to step in for the protection of depositors and 
the business of the nation." 


To say that the express terms of the Proclamation 
wherebv no bank shall “transact anv other banking business 
whotsoever” did not close the banks is to decide not onlv 
that the Proclamation is meaningless but also that the Presi- 
dent used the aptest words to suspend and close the banks, 
yet did not accomplish that purpose. 

The Secretarv of the Treasure in a statement issued on 

« • 

March 11th referring to the Emergency Bank Act of March 
9th, said: 

“This Act confirms and continues the authority of 
the President through such agencies as he may desig¬ 
nate, to exercise control over banking for the protection 
and benefit of depositors and all other users of banking 
facilities.’ ’ 

See Mar., 1933, Fed. Res. Bulletin, p. 129. 

The first request made by the President in his message of 
March 9 to the Congress was couched in this language: 

“In order that the first objective—the opening of 
the banks for the resumption of business—may be ac¬ 
complished, I ask of the Congress the immediate enact¬ 
ment of legislation giving to the executive branch of 
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the government control over the banks for the pro¬ 
tection of depositors;” 

To ask the question: “How could the banks be opened if they 
had not been closed?” is to answer it. 

A considerable portion of the time consumed in the de¬ 
bates on the floor of the Senate was devoted to the question 

! 

of whether or not it would be good public policy to vest in 
the executive the broad powers and control over the bank¬ 
ing system contemplated by the Emergency Bank Act 
(Cong. Rec. Yol. 77, Pt. 1, pp. 49-66). 

The Emergency Bank Act expressly vested in the Presi¬ 
dent the power to close the banks by providing in Section 4 
that: i 

“* * * during such emergency period as the 

President of the United States by proclamation may 
prescribe, no member bank of the Federal Reserve sys¬ 
tem shall transact any hanking business except to such 
extent and subject to such regulations, limitations and 
restrictions as may be prescribed by the Secretary of 
the Treasury, with the approval of the President.” 
(Italics ours.) 

and vested in the Secretarv of the Treasury under the 

V •/ 

direction of the President the power to regulate the affairs 
of banks during the emergency period. In like manner the 
South Carolina Emergency Banking Act conferred upon 
the Governor of that State “plenary powers to assume 
supervision and control of the banking department and the 
banks of the State”. j 

Zimmerman v. Gibbes, supra. 

That the Congress has the power to make any provisions 
which tend to promote the efficiency of national banks in 
the performance of the functions by which they are designed 
to serve the government and to protect them cannot be 
doubted. 

McCulloch v. Maryland, 4 Wheat. 316; | 

State v. Clement National Bank , 84 Vt. 167, 78 A. 944 
Affirmed 231 U. S. 120. 
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If the President had no authority on March 6th to close 

•• 

the banks, the Act of Congress of March 9th and par¬ 
ticularly Sections 1 and 4 of Title I (U. S. C. 95, 95b) 
remedied the defect. 

Mattingly r. District of Columbia , 97 U. S. 687, 690; 
Swaync and Hoyt, Ltd., ct al. v. U. S., 57 S. Ct. 478 (De¬ 
cided March 1, 1937). 


It must be borne in mind that the Emergency Banking 

* * » 

Act of March 9th was not confined to the Bank Conseryation 
Act alone. The scheme of the Emergency Bank Act in so 
far as it applied to banks as outlined hereinbefore was sim¬ 
ply to yest— 


(1) Power and authority in the President of the United 
States to close the banks (Title I, Sections 1 and 4). 



Authority in the Secretary of the Treasure to reg- 
• • » • 

ulate the business of the banks during such emer¬ 
gency period as might be declared by the President 
(Title I, Secs. 1 and 4). 


(3) Authority in the Comptroller to appoint eonserva- 
tors wheneyer he shall deem it necessary in order 
to conserve the assets of the bank for the benefit of 
depositors and creditors (Title II, Sec. 203). 


In other words, Title I of the Emergency Bank Act gives 

7 % » 

to the President the power to close the banks and to the Sec¬ 
retary of the Treasury under the direction of the President 
» • 

the power to regulate the banks during emergency periods 
as prescribed by the President, whereas Title II of the Act 
(Bank Conservation Act) relates solely and exclusively to 
the new powers conferred upon the Comptroller to appoint 
conservators and effect reorganizations of banks in con¬ 


servatorship. 

Appellees refer to but fail to quote the provisions of Sec¬ 
tion 210 of Title 12, U. S. C. (which is a part of the Bank 
Conservation Act) and argue that it was not the intention 
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of Congress to vest in anyone other than the Comptroller 
the power or authority to control and regulate national 
banks. Obviously, this contention is erroneous when con¬ 
sideration is given to the provisions of Section 210, viz.: 

i 

"Nothing in this Title shall be construed to impair 
in any manner any powers of the President, the Secre¬ 
tary of the Treasury, the Comptroller of the Currency, 
or the Federal Reserve Board.” (Italics ours.) 

i 

Congress could not have used more apt language in mak¬ 
ing certain that nothing in the Bank Conservation Act— 
“this Title”—should be construed to impair the powers of 

the President and the Secretary of the Trcasurv conferred 

♦ ♦ 

by Title I or the powers of the Comptroller as conferred by 
the preexisting provisions of the National Banking Act. 


4. Proclamations and Emergency Bank Act Were Intended 
to Prohibit and Did Expressly Prohibit Payments by 
Banks and Did Not Prohibit Hoarding. 


The court below in its opinion said (R. page 32): 


“The primary reason for the bank holiday pro¬ 
claimed by the President on March 6, 1933, is 1 set forth 
in the Preamble to the Proclamation. There had been 
‘heavy and unwarranted withdrawals of gold and cur¬ 
rency from our banking institutions for the purpose of 
hoarding/ and, in the national emergency thus brought 
about, it was ‘in the best interests of all bank deposi¬ 
tors that a period of respite be provided’ so that fur¬ 
ther hoarding of gold and currency and speculation in 
foreign exchange could be prevented and appropriate 
measures adopted for the further protection of the 


people.” 

The primary purpose of the Emergency Bank Act is set 
forth in the title of the Act which reads as follows: 


“An Act to provide relief in the existing national 
emergency in banking, and for other purposes.” 
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That Congress felt that the regulation of the banking 
business was the primary consideration is clearly evidenced 
by its express reference to banking in the above title and 
the incorporation of the secondary purposes in the blanket 
phrase “and for other purposes.” 

Appellees take the position that the President's Procla¬ 
mation when reqd in the light of its express purpose was not 
intended to prohibit and did not in fact or in terms prohibit, 
the payment of primary obligations from one bank to an¬ 
other where the monies remained in the banks. 

We do not contend that the President's Proclamation of 
March 6th was not designed to prevent hoarding but we do 
strenuously maintain that the proclamations of March 6th 
and 9th had a more important and vital object, namely, to 
save the banks of the nation and to give them a period of 
respite, 

1. Until the confidence of the public might be restored, 
and 

2. Until a determination could be made as to which of 
the banks should be permitted to resume business 
and which of the banks should remain closed either 
for rehabilitation or liquidation, 

and to protect as well as to preserve the rights of creditors 
of those banks which would not be permitted to reopen (see 
President's message to Congress, App. pp. 51-2). 

In construing the emergency measures it is important to 
distinguish between “prohibition" and “prevention.'' To 
prevent is to hinder or obstruct, whereas to prohibit is to 
forbid. An ordinance or statute prohibiting the sale of 
liquor on Election Day is designed to prevent drinking on 
that day, but does not in and of itself prohibit drinking. The 
Proclamation of March 6th did not prohibit hoardinr/ but 
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on the contrary prohibited banks from paying out funds 
which prohibition if observed would prevent the hoarding 
and at the same time protect the rights of depositors as well 
as the financial stability of the nation. 

The following verbatim recital of the body of the Presi- 
dent’s Proclamation has been divided and paragraphed by 
us for the purpose of emphasis and discussion, viz.: 

“Now, therefore, I, Franklin D. Roosevelt, President 
of the United States of America, in view of such na¬ 
tional emergency and by virtue of the authority vested 
in me by said Act and in order to prevent: the export, 
hoarding, or earmarking of gold or silver coin or bullion 
or currency, do hereby proclaim, order, direct and de¬ 
clare 

1. That from Monday, the sixth day of March, to Thurs¬ 
day, the ninth day of March, Nineteen Hundred 
and Thirty Three, both dates inclusive,; tliere shall 
be maintained and observed by all banking institu¬ 
tions and all branches thereof located in the United 
States of America, including the territories and in¬ 
sular possessions, a bank holiday, 

2. And that during said period all banking transactions 
shall be suspended. 

3. During such holiday, excepting as hereinafter pro¬ 
vided, no such banking institution or branch shall 
pay out, export, earmark, or permit the withdrawal 
or transfer in anv manner or bv anv device whatso- 
ever of any gold or silver coin or bullion or currency 
or take anv other action which might facilitate the 
hoarding thereof. 

4. Nor shall any such banking institution or branch pay 

out deposits, make loans or discounts, deal in foreign 
exchange, transfer credits from the United States to 
any place abroad, ■ 

5. Or transact any other banking business whatsoever” 
(Italics ours.) 

4 w 


This reveals at a glance that the transaction involved in the 
case at bar is expressly prohibited by Clauses 1, 2, and 5 
above, and impliedly, if not expressly, prohibited by Clause 
4 above. 

Appellees refer to that provision of the Proclamation 
classified above as (3) and contend that in the enumeration 
of things prohibited, payments from one bank to another 
were not forbidden. The payment of the manager’s check 
here involved does not come within the provisions of Clause 
3, but is expressly prohibited by the provisions of each of 
tiie other clauses. To place any other construction on the 
Proclamation would do violence not onlv to the Proclama- 
lion itself but also to the whole plan of the legislation as 
outlined in the President’s message and as discussed on the 
floor of both the House of Representatives and the Senate. 
Proclamations like statutes will be so construed that one 
clause or section will not defeat or destroy others, but 
rather explain and support it, and they should receive a 
sensible construction. 

See: 

Bernier v. Bernier, 147 U. S. 242. 

Where the proclamation plainly prohibits without an ex¬ 
ception such as contended for by the appellee, the court will 
make no such exception. 

See: 

French r. Spencer, 21 How. 228 at 238, and 
Thor nicy v. U. S. f 113 U. S. 310. 

5. Payments Made in Violation of the President’s Procla¬ 
mation are Void and Recoverable by the Receiver 
Since the Rights of Third Parties (Other Creditors) 
are Involved. 

As pointed out elsewhere in this brief (infra, p. 45 et seep) 
the President’s Proclamation and the Emergencv Bank Act 
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did not increase or diminish the substantive rights of cred¬ 
itors as thev existed under the National Bank Act in force 
* 

on and before March 9th. The emergency measures sus- 
pended the powers of national banks to do business and tem¬ 
porarily paralyzed, so to speak, the banks from exercising 
any of the powers previously existent. These measures 
were invoked to protect all creditors and the language used 
in the President’s Proclamation as well as in: the Emer¬ 
gency Bank Act consisted of words of express prohibition. 
In this respect the language employed in the Proclamation 
was more specific and effective than the language used in 
the illegal preference section of the National Bank Act. 

To say or hold that the payment here involved is void 
because it adversely affected the rights of other creditors 
but vet is not recoverable bv the receiver is to sav or hold 
that the President’s Proclamation and the Emergency Bank 
Act are meaningless and did not afford the protection to de¬ 
positors which was the primary purpose and intent of the 
Proclamation and Emergency Bank Act. 

None of the so-called holiday cases cited and relied upon 
by the Appellee (its brief pp. 21, 92) involve the rights of 
third parties nor do they involve payments made by persons 
acting in the capacity of trustee. For so-called holiday cases 
involving the rights of third parties, see 

Ex Parte Smith, 152 Calif. 556, 93 Pac. 191; j 

Orb an v. N. TP. F. and M. Ins. Co., 169 Mich. 404, 135 
N. W. 252; 

Ex Parte Dal Porte (Calif.), 244 Pac. 355. 

See also discussion, infra, under heading “Receiver of 
Federal American Entitled on Behalf of Creditors to Re¬ 
cover Payments made bv Bank During Holiday.” 

It is respectfully submitted that without regard to the 
provisions of 12 U. S. C. 91 the payment involved in the 
case at bar is recoverable by the receiver, and that the right 
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of the receiver to so recover is made doubly certain by the 
provisions of the illegal preference section of the National 
Bank Act as will be discussed infra under the heading, “The 
Closing of the Federal American bv the President on March 
6,1933, Fixed the Rights of its Creditors as well as the Date 
of Its Insolvencv. ’’ 

It is inconceivable that the President and the Congress 
undertook to “protect the interests of all depositors’' and 
vet intended that anv creditor of the Federal American, 
whether that creditor was a bank, an individual, or even 
the Federal government itself, could obtain payment in 
full of its claim or deposit while other unfortunate and needy 
creditors and depositors would be deprived of that privi¬ 
lege. 


(>. Washington Loan and Trust Company (Appellee) Has 

Taken Inconsistent Positions. 

Both of the appellees assert that the President's Procla¬ 
mation did not prohibit payments by one bank to another 
where the funds would remain in the banks. At the same 
time the appellee trust company contends that it did not 
own the manager’s check in question but was acting only as 
collecting agent for appellee Young (R. 12). If the trust 
company was acting only as collecting agent for Mrs. Young 
then the manager’s check was not an obligation of the Fed¬ 
eral American to the trust company but was rather an obli¬ 
gation of the Federal American to Mrs. Young. 

Dakin v. Bayly, 290 U. S. 143. 

That Mrs. Young was the creditor of the Federal American 
is clearly asserted in appellee’s brief, p. 93, wherein the fol¬ 
lowing statement appears: “Nobody questions that the debt 
due by the Federal American Company to the defendant 
Young was a just debt,” and in the separate answer of the 
Washington Loan (R. 13), “that the facts are that this 


I 


9 * 

mmO ! 

defendant, * * * received said manager’s check for collec¬ 
tion from the said Minnie Dixon Young * * 

Furthermore, if the primary purpose of the Proclama¬ 
tion was to prevent hoarding (which we do not admit) there 
was nothing to indicate to the Federal American that the 
proceeds of the manager’s check would not be paid by the 
trust company to Mrs. Young for the purposes of hoarding 
and there was no way in which the trust company could 
prevent her from receiving the money if she was in fact the 
real owner of the manager’s check. (See second paragraph 
of body of President’s Proclamation of March 6th) (Appel¬ 
lants brief p. 9). In other words, there was no way in which 
the money could be kept out of hoarding if Mrs. Young had 
desired to hoard it. 

Regulation Xo. 23 issued bv the Secretarv of the Treasurv 
on March 12th (R. 90) prohibited banks from permitting 
withdrawals when the bank acting in good faith shall deem 
that the withdrawal is intended for hoarding and authorized 
banks, before permitting withdrawals of large and unusual 
amounts, to require from the person requesting such with¬ 
drawal, a full statement, under oath, of the purpose for 
which the currency is requested. There is no showing that 
the Federal American asked for such a sworn statement. 
The amount of the cashier’s check, namely, $3,000, was 
large and unusual when compared with the aggregate 
amount of other withdrawals permitted by the Federal 
American during the banking holiday, namely, $300 accord¬ 
ing to the testimony of its former president (R. 61). 

B. THE CLOSING OF THE FEDERAL AMERICAN BY 
THE PRESIDENT ON MARCH 6, 1933, FIXED 
THE RIGHTS OF ITS CREDITORS AS WELL AS 
THE DATE OF ITS INSOLVENCY. 

The Comptroller of the Currency neither asserts nor con¬ 
tends that the solvent and well-managed banks which closed 
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on March 6th pursuant to the President’s Proclamation of 
that date committed acts of insolvency either within the 
meaning of 12 U. S. C. 91, or otherwise. It is, however, 
contended and asserted that where a bank closed on March 
6th in obedience to the President's Proclamation and did 
not thereafter resume business, the closing of such bank 
fixed the rights of its creditors as well as the date of its in- 


solvencv. 

* 

The scheme or plan of the Emergency Bank Act is not 
without analogous precedent. On March 26, 1895, the Cali¬ 
fornia Legislature amended the California Banking Act of 
March 30, 1878, by prescribing the procedure to be followed 
by the Board of Bank Commissioners in taking possession 
of and exercising: control over mismanaged, unsafe, or in¬ 
solvent banks. The scheme contemplated by the Act of 
1895 differed materially from the procedure previously pre¬ 
scribed. Under the Act of 1895 whenever the bank com¬ 
missioners on examination of anv banking institution find 
that the corporation has been guilty of violating its charter 
or the laws of the State, or is conducting business in an 
unsafe manner it is the dutv of the commissioners to take 
such control over all the property, effects, and assets of 
the bank as mav be neeessarv to prevent waste or diversion 
of the assets and to hold possession thereof until a court 
shall enter an order upon the application of the Attorney 
General finding that— 


1. It is unsafe for the bank to continue business, or 

2. That the bank is insolvent, 

whereupon the commissioners must surrender the property 
to the officers of the corporation for the purpose of liquida¬ 
tion or if the court finds that the corporation is solvent and 
may safely continue in business then the corporation must 
be restored to the possession of its property with full au¬ 
thority to exercise its charter powers. That the officers to 
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whom the affairs might be restored for the purpose of 
liquidation are statutory trustees was expressly held by the 
Supreme Court of California in 

Arques et al. v. Union Savings Bank of San Jose, 65 
Pac. 307, | 

and that such officers as trustees are without authority to 
perform corporate acts even to the extent of being without 
authority to elect a new director was decided in i 

Braslan v. Superior Ct., 124 Cal. 123, 127; 56 Pac. 792. 

The corporate franchise of the bank to do business is 
suspended while the affairs of the bank are in the hands 
and under the control of the bank commissioners. 

Mercantile Trust Co. v. Miller, 166 Cal. 563, 137 Pac. 
913. ! 


The emergency measures invoked bv the President and 
the Congress in March, 1933, differed from the I California 
Act of 1895 in that there was made available in March 1933 
machinery to examine simultaneously all banks. s To await 
results of conventional examinations while the banks were 


operating would but accentuate the desperate condition then 
existing. Hence all banks were closed so as to enable the 
authorities (Secretary of the Treasury, Comptroller of the 
Currency and Federal Reserve Banks), to gather, assemble 


and coordinate all available information as to the condition 


of all national banks, before determining whether any par¬ 
ticular bank should be permitted to resume or should be 
reorganized or liquidated. Licenses were issued by the 
Federal Reserve banks as agents of the Secretary of the 
Treasury under the provisions of the President’s Executive 
Order of March 10, 1933 (No. 6073), (text printed in full 
in note following Section 95 of Title 12 U. S. C.) 

It is admitted by the appellee that the Emergency Bank¬ 
ing Act passed by the Maryland legislature on March 4, 
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1933 placing the affairs of all banks in the State in the 
possession and under the control of the State banking com¬ 
missioners fixed and determined the rights of creditors as 
of the effective date of the Act. 

Ghhigher v. Pearson, 168 Atl. 105. 

But in attempting to distinguish the Pearson case from the 
instant situation the appellee on page 32 of its brief fell 
into the error of assuming that the President of the United 
States and the Secretary of the Treasury did not take over 
the control and domination of the Federal American and 
other national banks. 

If the value of the resources is less than the aggregate 
liabilities, a bank may not make a transfer or payment 
which prefers one creditor over another unless such pay¬ 
ment is made in the regular and usual course of business. 

McDonald r. Chemical National Batik, 174 U. S. 610. 

The record in this case clearly reveals that the only pay¬ 
ments made by the Federal American during the holiday 
period were small withdrawals totalling about $300 (R. 61). 
To permit the withdrawal of $3,000 in payment of the man¬ 
ager’s check in question when the bank knew that it was 
prohibited from doing any business whatsoever except to 
engage in such activities as were expressly permitted by 
the Treasury Regulations is certainly not making a payment 
in the ordinary course of business. 

ft 

Dehne v. Mine Safety Appliance Company, (unre¬ 
ported) (app. pp. 55-59). 

All banks in the District of Columbia knew that licenses 
would be issued on March 14th to those institutions which 
were considered to be in safe condition to resume banking 
functions. There was no showing of anv urgent necessity 
for paying the manager's check on March 13th. As stated in 
Kullman and Company v. Woolley, supra, the refusal to pay 
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the manager's check “would not have been an act of in¬ 
solvency but rather the observance of a new law of bank¬ 
ing. ’ ’ ! 

It is significant to note that the meeting of the Washing¬ 
ton Clearing House adjourned at 2:15 P. M., March 13th. 
Appellate Courts judicially notice banking hours observed 
by financial institutions in their jurisdictions. I 

Hutchinson v. President and Directors of M. Co., 150 
X. Y. 250, 44 X. E. 775. 


This Honorable Court may also judicially notice the dis¬ 
tance between the main office of the Washington Loan and 
Trust Company and the 20th and Pennsylvania Avenue 
Branch of the Federal American. It is reasonable to assume 
that the manager's check was not presented to the branch 
office of the Federal American until 3 P. M., or thereafter. 
Since banks in the District of Columbia have for many years 
observed a closing hour ot^P. M., it cannot be said that the 
presentation and payment of the manager’s check at 3 
P. M., or later was in the ordinarv course of business. 

Judge Schoonmaker held in the Dchne case, supra, that 
a payment made for pay roll purposes during the holiday 
was not made in the ordinary course of business;and there¬ 
fore violated not onlv the President’s Proclamation but 

%■ 

also Section 91 of Title 12, U. S. C. 

The most recent views of the Supreme Court of the 

United States and of this Honorable Court oil payments 

not made in the ordinarv course of business are ably dis- 

* * 

cussed in 

i 

Mechanics Universal Joint Co. v. Culhane, 299 U. S. 51, 
affirming SO Fed. (2d) 147; 

Smith v. Baldwin, 63 App. D. C. 72. 


Many of the banks closed by the President’s Proclama¬ 
tion were solvent. It was the aim and design of the Presi¬ 
dent and the Congress to prevent such banks from becoming 
insolvent, and to return them to their officers and directors 





when their status was definitely determined and the crisis 
was over. Some of the banks, however, were insolvent and 
it was contemplated that those which could not be rehabili¬ 
tated would be liquidated in accordance with uniform rules 
governing the liquidation of national banks but that until 
the possibility of rehabilitation or restoration was definitely 
determined, the affairs of the banks would be held in status 
quo and their assets conserved in order that the rights of all 
creditors would be preserved. 

It has been held that during the holidav the officers of a 
national bank were without authoritv to take anv action 
which would bind the assets of the bank, except as specific¬ 
ally provided for by regulations of the Secretary of the 
Treasure. 

Bryce r. National City Baiik of New'Rochelle, 17 Fed. 

Supp. 792: 

Boly Jims., Inc r. Hickman, 61 W. L. R. 802. 


Therefore, in this case, the Federal American was without 
authority to pay the manager’s check here involved. This is 
true whether the bank was subsequently determined to be 
solvent or insolvent, although it is recognized that had the 
bank been determined to be solvent the rights of other 
creditors would not have been adverselv affected. 


Since the bank was forbidden to fake any action which 
would change the status quo during the bank holiday the 
condition of insolvency which was found to have existed 
on March 14, 1933, must have existed when the bank closed 
on March 4, 1933. See Deline r. Mine Safety Appliance 
Company supra, wherein under very similar circum¬ 
stances it was held that the bank must be conclusively pre¬ 
sumed to have been insolvent from the date it was closed. 
See also: Smith r. Baldwin , supra; Uhl v. First National 
Bank and Trust Company , (unreported, quoted in full in 
appellant's brief pp. 59-69). 
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It is significant to note that the winding up provisions 
have always been liberally or broadly construed for the 
protection and benefit of creditors and depositors, 

Cool' Comity Xatioual Bank v. U. S., 107 U. S. 445; 
Earle v. Pa., ITS U. S. 449; 

Grindley, et al., v. First National Bank-Detroif, ct al., 
87 Fed. (2nd) 110, 


and even to prevent creditors from obtaining the benefit 
of preferences by adversary proceedings after insolvency 
where the bank performed no act whatsoever voluntarilv 
or otherwise in causing the payment to be made, 


Harvey v. Allen, Fed. Cas. Xo. 0,177; 

First National Bank v. Colby, 21 Wall. 609; 
Steele r. Band all, 19 Fed. (2nd), 40. 


‘‘What is an act of insolvency' within the meaning of 
the Xatioual Bank Act? An act of insolvency within the 
contemplation of the Xatioual Bank Act consists of a bank’s 
inabilitv to conduct its business or to meet its obligations 

•r j 

as tliev mature in the usual and ordinarv course. 

Federal Reserve Bank r. Idaho Grimm Alfalfa Seed 
Growers Assoc., 8 Fed. (2nd), 922; 

Crnnklefnn r. Ebmcier, 38 Fed. (2nd), 748. 


As was 


said in Steele v. Randall, supra, at 41: 


“Insolvency is a condition unaffected bv intentions 
*. •- 

or hopes of the persons affected. When the bank could 
not meet its obligations as they became due it was in¬ 
solvent.” (Italics ours.) 


Also see United States v. Oklahoma, 261 U. S. 253, 261. 


An act of insolvency was held to be a condition of inabil- 
ity to meet current pecuniary obligations in Raynor v. Pa¬ 
cific National Bank, 49 N. Y. Sup. Ct. 119, and the fact that 



the value of its assets may be sufficient to ultimately pay 
all liabilities is quite immaterial, 

Market National Bank v. Pacific National Bank, 30 
Hun. 50. 

That the officers of the Federal American may have hoped 
or believed that that bank would resume normal operations, 
no matter how sincere or well founded, is quite immaterial. 
Steele v. Bandall f supra; 

Cronkleton v. Ebmeier, supra; 

Roberts v. Hill, 23 Fed. 311; 

First National Bank of Ortonville v. And reseat, 57 Fed. 
(2nd), 17, 19. 

It has been consistently held that upon the taking of pos¬ 
session of a national bank by the Comptroller of the Cur¬ 
rency the business of the bank must stop, even though the 
National Bank Act does not expressly so provide. 

Whiff’ r. Kno.r. Ill U. S. 784; 

McDonald r. Chemical National Bank, supra. 

At that moment the rights of creditors become fixed. 
Scoff v. Armstrong, 146 U. S. 499; 

Yardbaj r. Philter, 167 U. S. 344. 

Tt follows that when the Presidential Proclamation closed 

the Federal American and expressly prohibited payments 

or disbursements of anv kind or the transaction of anv 

* * 

banking business, the business had to stop and the rights 
of its creditors became fixed at that moment. 

C. INTERPRETATIONS PLACED ON PURPOSE AND 
EFFECT OF PRESIDENT’S PROCLAMATION. 

1. Interpretations by The Courts. 

The decision here for review stands alone in holding that 
the President's Proclamation did not close the banks, did 
not fix the rights of creditors and did not prohibit trans- 
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actions of any kind which would give one creditor an advan¬ 
tage over others. 

Counsel for appellee has devoted a large portion of the 
text of his brief to distinguishing the facts involved in sev¬ 
eral of the cases cited by appellant from those involved in 
the case at bar. As stated at the outset in this brief, this 
is the first case presented to an appellate Federal Court 
involving all of the substantial facts here presented. The 
authorities cited herein, as well as in the appellant’s brief 
are, it is submitted, helpful, by way of analogy and do 
establish certain fundamental principles which are here 


applicable. 

The South Carolina court in Zimmerman et at v. Gibbes, 
et at, isupra, after reviewing the serious conditions which 
prevailed in banks throughout the nation, said: 


“It was onlv firm and timelv action of the President 
* • 

of the United States and of the Governors of the sev¬ 
eral states which prevented the entire and immediate 
collapse of our financial system and the wrecking of 
our banking institutions everywhere.” 


It refused to take the affairs of the bank out of the control 
of the governor, and held that the affairs of the bank were 
under the control and jurisdiction of the governor, in the 
same manner as we contend the affairs of the Federal 

American were under the control and jurisdiction of the 

! 

President and the Secretary of the Treasury from March 

* v 

6 to March 13, 1933 (both dates inclusive). 

The Xew York Court in Doty v. Baltimore Trust Com¬ 
pany, 265 X. Y. S. 66, in passing upon the question of 
whether or not service of a writ of attachment I on a Xew 
York bank was barred by the proclamations of the Presi¬ 
dent of the United States and of the governors of the states 
of Xew York and Maryland, said by wav of dictum: 


“These proclamations (by the President of the 
United States and the Governor of Xew York) had as 
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their purpose the suspension of all banking transac¬ 
tions and of all withdrawals of funds.’’ (Matter in 
parentheses ours.) 

The court of appeals in Shannon County ex rel. Wynona 
Consolidated School District r. Shannon County Bank; S6 
S. \\\ (2d) 1070, took judicial notice of the President’s 
Proclamation and the proclamation issued by the Governor 
of Missouri and said that the refusal of the bank to pay 
a check on March 5th was in harmony with the President’s 
Proclamation which was binding upon the bank. 

In tin* case of In re ('anal Bank and Trust Company, ITS 
La. 901, l.”>2 So. 57S, the court permitted the setoff of a 
deposit account against an indebtedness of the depositor to 
a State bank even though the note had not matured on the 
date that restrictions were imposed on withdrawals. After 
reciting the Preamble to the President’s Proclamation the 
Court said at p. 581: 

“It is clear, therefore, that ‘the paying out of de¬ 
posits’ prohibited by Federal action is leveled solely at 
the paying out of actual money, and not in such ficti¬ 
tious payments as arise from settlement on accounts by 
the banker and depositor by the universal law of com¬ 
pensation or setoff, which takes place by mere operation 
of law and not by the withdrawal of actual funds from 
the bank.” (Italics ours.) 

The Court of Appeals of Alabama in the case of Slaughter 
v, C. I. T. Corporation, 157 So. 462 (affirmed by Alabama 
Supreme Court, 157 So. 463), said : 

“The Proclamations of the President and of the Gov¬ 
ernor of Alabama, closing the banks, were emergency 
measures for the protection of the whole people, and 

in no wav were thev violative of the Constitution of the 
» * 

State or of the United States. Their purpose was not 
to invalidate or impair the obligations of any contracts, 
but to stabilize banking for the protection and security 
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of the public. Xo one can doubt the wisdom and efficacy 
of the acts of the two chief executives.” (Italics ours.) 


The Supreme Court of Louisiana in Daughterly v. Canal 
Bank and Trust Company, ISO La. 1003, 158 So.; 366, said: 


“The plain purpose of the Treasury Regulations, as 
well as the various proclamations issued by the Presi¬ 
dent of the United States and the Governor of the State 
and the resolutions of the clearing house associations, 
were to prevent those who had deposits subject to with¬ 
drawal on demand from immediatelv withdrawing their 
funds from the bank and to hold the affairs of hanking 
institutions in difficulty, status quo, in order that the 
rights of all parties concerned might be preserved and 
asserted in a more orderly manner. If it had not been 
for these regulations and proclamations, there would 
have been a run on the bank, with the result that the 
depositors who first presented themselves would have 
been paid in full, and after the bank’s exchequer had 
been depleted, the remaining depositors would, in all 
likelihood, have sustained a total loss.” (Italics ours.) 

Mr. Justice Letts of the District Court of the United 
States for the District of Columbia in Daly Brothers, Inc. v. 
Hickman, supra, said: 


“If the President’s Proclamation of March 6th, 1933, 
did not have the effect of fixing the rights of depositors 
and other creditors as of that date and if the proclama¬ 
tion did not effeetivelv close the banks of the countrv, 
and did not prohibit the completion of pending banking 
transactions, what practical effect could the proclama¬ 
tion have had with relation to the banking situation 
throughout the country, which the President had in 
mind and with which he intended to deal? i * * *” 


See also quotation from Justice Letts’ opinion at bottom 
of page 14 and top of page 15 of appellant’s brief to the 
effect that it was the purpose of the President’s Proclama¬ 
tion to preserve the condition of the bank as it was on 
March 6, 1933. 
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United States District Judge Knox of the Southern Dis¬ 
trict of Xew York, held in the case of Goess v. Tleckscher 
(unreported), Xo. L. 57-232 that one who acquired a claim 
after the effective date of the President's Proclamation 
could not set off the amount of that claim against an obliga- 
tion of the holder which was due and owing to the bank 
as of the effective date of the President's Proclamation. 
The full text of Judge Knox's opinion will be found in 
appellant's brief, pages 16 and 17. 


Considerable reliance is placed by appellees, as well as 
the court below, upon the decision of United States District 
Judge Schoonmaker in Aufderheidc r. Mine Safety Appli¬ 
ance Company, 9 Fed. Supp. 918. Since that opinion was 
handed down by Judge Schoonmaker, an amended state¬ 
ment of claim was hied bv the receiver of the First Xa- 
tional Bank of Wilkinsburg. The case was tried to the 
Court without a jury, no evidence being submitted other 
than the undenied averments contained in the receiver’s 
statement of claim. The defendant filed an affidavit of de¬ 
fense (in effect a demurrer), as a result of which Judge 
Schoonmaker reversed the position previously taken by 
him and handed down his findings of fact, conclusions of 
law and opinion which will be found in the appendix to this 
brief, pp. 55-59. Consequently, the force and effect of the 
Aufderheide decision is completely negatived by the more re¬ 
cent decision by the same Judge in the same case. 

Appellee and the Court below also relied upon Pync v. 
Jackman, 12 Fed. Supp. 653, which involved (as pointed 
out by Judge Goddard at p. 656) a construction of that 
section of the Xational Bank Act creating and fixing the 
liability of shareholders (12 U. S. C. 65) and not the rights 
of creditors as is here involved. So appeal was taken from 
the decision in the Pyne case because the receiver dis¬ 
covered that the transferee of the stock was solvent. Jus- 
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tice Byrne of the Supreme Court of New York in and for 
Kings County reached a conclusion directly opposite to 
that decided in the Pyne case, see Hellaicell v.\ Ingraham, 
X. Y. L. J., December 17,1936, quoted in full in app. p. 59-60). 

Ilellawell r. Hempstead, 10 F. Supp. 771, is also cited 
and relied upon by appellee, but it is not apposite here be¬ 
cause it involved a pledge of assets made six weeks or more 
before the bank closed. 


Tho Supreme Court of Arkansas in McCrary r. Schene - 
beck, 87 S. AY. (2) 572 (affirmed 298 U. S. 36) treated banks 
which were closed bv the State Bank Commissioner as being 
in the same categorv as those closed bv the President, in hold- 
ing constitutional the Act of the Arkansas legislature re¬ 
lieving countv officials and their sureties from liabilitv for 
funds lost in closed banks. 


2. Interpretations by the Secretary of the Treasury and the 

Comptroller of the Currency. 

The Proclamation and orders of the President when au¬ 
thorized and approved by acts of Congress have the force 
and effect of law. 

U. S. v. Eaton, 144 U. S. 677; 

Maryland Casualty Company r. U. S., 251 IL S. 342. 

The courts give great weight to the interpretation placed 
on a proclamation or statute by the department charged 
with its execution. 

Dainese v. Hale, 91 U. S. 13; 

Heath v. Wallace, 138 U. S. 573. 

The Secretary of the Treasury who was charged with 
I he dutv of issuing regulations during the banking holidav 
took every precaution and provided all reasonable safe- 

i 

guards against preferences of certain depositors and credi¬ 
tors over others in the issuance of such regulations (see 


38 


digest of such regulations in appellant's brief, pp. 46 to 48, 
inclusive). 

As pointed out by the Appellant many of the regulations 
have no bearing whatsoever upon depletion in assets, re¬ 
duction in liabilities, or preferences of one creditor over 
another. None of the regulations expressly permit pref¬ 
erences while several of the regulations expressly prohibit 
or admonish against preferences, viz., Regulations Xos. 8, 
10, 12 and 13. Xo. 8 permits settlements to be made for 
checks which were charged to the accounts of the drawers 
prior to March 4th, only in instances “ where such settlement 
fines not involve payment of money or currency." (Italics 
ours.) Xo. 10. which permits withdrawals for absolute 
necessities is circumscribed with two safeguards, the first 
of which is that the withdrawals shall be permitted only 
“/o such extent ns its {the hank's) situation shall permit,'* 
and secondly by a proviso, that “(0) Xo national bankiity 
association shall rnyayc in any 1 rausactton uitflcr this sec¬ 
tion which is in violation of any Federal late or of any order 
or rcffulation issued by the (Comptroller of the Currency.*' 
{Italics ours.) 

It is apparent that the condition of the Federal American 

did not permit any payment, much less the payment involved 

in this case, and obviouslv the Seeretarv of the Treasure 

• • • 

had in mind the provisions of Section 91 of Title 12, U. S. (A, 
when he warned banks against violating any existing Fed¬ 
eral law. Therefore the Secretary of the Treasury con¬ 
strued the Proclamation as a prohibition against preference 
of one creditor over another. 

Xo. 12 permits clearing house certificates to be issued and 
delivered by banks “to its creditors and depositors on a 
rat aide basis." (Italics ours.) "Flic Secretary of the Treas¬ 
ury did not authorize but prohibited clearing house certifi¬ 
cates from being issued in payment of obligations owing to 
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other banks (creditors) on any other than a ratable basis, 
certainly not in cash. 

Xo. 13 permits banks to conduct trust department activi¬ 
ties but provides that the banks “shall not pay out or permit 

the withdrawal of coin or curroncv or withdraw ana trust or 

% 

fiduciary funds on deposit with any other department of the 
hank.'' (Italics ours.) 

On March lltli the Secretarv of the Treasury released a 
statement (March Federal Reserve Bulletin, p. 129), read¬ 
ing in part as follows: “This Act (Emergency Bank Act) 
confirms and continues the authority of the j President, 
through such agenev as he mav designate, to exercise con- 
trol over banking for the protection and benefit of depositors 
and of all users of banking facilities.”; which statement 
clearly expresses the conviction of the Secretary that the 
banks were closed by the President, and were then under the 
control of the Secretary. 

The Comptroller of the Currency who is charged with the 

administration of the Bank Conservation Act, as well as 

the winding up (receivership) provisions of the National 

Bank Act has consistentlv ruled that anv creditor whether 

%/ • 

a depositor or otherwise who received an advantage, either 
directly or indirectly, over other creditors and depositors 
during the banking holiday will be required to be placed 
upon an equality with all other creditors and if necessary 
may be required to restore the excessive amount of the pref¬ 
erential payment enjoyed. See Circular Letter No. C. R. 11 
(R. 96 to 99, inclusive) which was sent to all conservators. 
The Comptroller has also held that the President’s Proc¬ 
lamation prohibited the payment here involved as stated 
in the letter dated April 2, 1934, addressed to the appellee 
trust company by Deputy Comptroller Await. (R. 75-6.) 

The Comptroller has also held that the rights of creditors 
of the Federal American became fixed when that bank closed 

and did not thereafter resume business, see by analogy: 

! 

Bryce v. National City Bank of Neiv Rochellee, supra. 
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D. EVIDENCE OF SOLVENCY OR INSOLVENCY OF 
FEDERAL AMERICAN AS OF MARCH 6TH WAS 
NOT ADMISSIBLE. 

The court below over the objection of the appellant ad¬ 
mitted testimony of John Poole, former president of the 
Federal American as to his (Poole's) opinion and knowl¬ 
edge of the financial condition of the bank on March 6th 
and/or March 13th. 

The closing of the bank on March 6th was a suspension 
of banking functions although not sufficient in and of itself 
to throw the bank into liquidation. P>ut since it failed to 
resume its normal functions, its insolvency or the contem¬ 
plation thereof dates from the moment of its suspension. 
Godfrey r. Terry, 97 U. S. 171. 

How could it l)e otherwise in the absence of a showing that 
there was a depreciation in the value of its assets or an 
increase in the amount of its liabilities between March 6th 
and March 13th? It has been repeatedly held that subse¬ 
quent insolvency may be shown to prove prior insolvency 
where the condition in the interim remained the same, 

Campbell v. Parke (Iowa), 101 X. W. 861, modified on 
rehearing. 104 X. TT. 799: 

In re Bingham's Estate (Iowa), 120 X. W. 1054. 

The record in this case fails to disclose anv evidence from 
which even an inference could be drawn that the bank be¬ 
came insolvent by reason of depreciation during the bank¬ 
ing holidav. 

On March 9th the Secretary of the Treasury issued a 

* • 

statement in which he said: 

“That the Treasury has already taken steps to secure 
information through proper authorities as to the con¬ 
dition of various banks of the country and immediately 

• % 

invites from the banks applications for reopening.” 
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See March, 1933, Federal Reserve Bulletin, p. i 127. With 
the thousands of banks which were closed throughout the 
nation, bv what magic could the Secretary of the Treasury 
or the Comptroller of the Currency ascertain the condition 
of each and every bank at the close of business on March 
13th so as to determine whether or not those banks would 


open on the following morning? Very obviously the in¬ 
formation upon which the Secretary of the Treasury and 
the Comptroller of the Currency based their conclusion that 
a particular bank would or would not open was information 
with respect to the condition of the bank as it existed on 
on even before March 6, 1933. An examination of the facts 


in this case indicates that a determination had been reached 


at or before 9:15 P. M. on March 13th (R. 49) that the 
Federal American would not receive a license to resume 


business. The manager’s check in question was un¬ 
doubtedly paid some time after 2:15 P. M., on that day. 
There could not by the wildest stretch of the imagination 
have been any such depreciation in the value of the assets 
from 3 P. M., or thereabouts, to 9 P. M., on the same day 
so as to create a condition of insolvency. 

Judge Raymond in the case of Uhl v. First National Bank 
and Trust Com pan// of Kalamazoo (Appellant’s brief, p. 
66), said: 


“No proof appears of any unusual event or circum¬ 
stance which affected the value of the assets of the 
Grand Rapids National Bank between February 22nd 
and March 20th. If conditions such as those suggested 
on that later date were necessary to permit reopening 
the bank, it must he assumed that substantially the same 
situation existed at the dates of the alleged prefer¬ 
ences' ’ (Italics ours). 

The burden of showing that the condition of insolvency oc¬ 
curred after March 6th was on the appellees. 

Tn Zimmerman v. Grendel Mills (S. C.), 183 S. E. 162, 
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the Supreme Court of South Carolina recognized the sound¬ 
ness of the view that in the absence of an affirmative show¬ 
ing that the bank’s insolvency occurred subsequent to its 
closing it will be presumed as a matter of law that the bank 
was insolvent when it first ceased to do business, and pointed 
out that the onlv inference which could be fairly drawn is 
that the bank’s insolvency would not materialize during the 
holiday while practically no business was being engaged in. 
To the same effect are (loess, Receiver, v. IleckScher, supra; 
Ihdy Bros. r. Hickman, supra; Mechanics Universal Joint 
Company v. Culhanc, 86 Fed. (2nd) 4, affirmed 299 U. S. 51, 
wherein the Circuit Court of Appeals said: 

4 ‘On Sunday, June 14th the Manufacturers Bank was 
insolvent and bv resolution of Board its affairs were 
placed in the hands of the Comptroller. There had been 
no appreciable change in its condition from June 12, 
1931.” 


This Honorable Court has also recognized the soundness 
of the presumption of continuance rule here contended for 
in the case of Smith v. Baldwin, supra, wherein the follow¬ 
ing statement appears at page 73. 

“The fact (of insolvency) was made certain a month 
later by the Comptroller’s order requiring stockholders 
to respond to a 100% call.” 


Any other rule would make payments to depositors during 
the bank holiday by indisputably insolvent banks, matters 
for determination on the fact of solvency or insolvency as 


tested by the relation of the value of assets to liabilities, and 
the opinion or hopes of officers, which are not the criteria of 
solvency under the National Bank Act. A bank is insolvent 


when it is unable to meet its liabilities in the ordinary course 


of business without regard to the relation which the value 
of its assets may bear to the amount of its liabilities, 

United States v. Oklahoma, supra. 
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Any other rule would make each case rest on a question of 

fact whollv immaterial to the matter of insolvency as contem- 
* * 

plated by the National Bank Act and a decision in one case 
would not even be res ad judicata with respect to the same 
bank on the same day where the question involved a pay¬ 
ment to a different creditor. 

The court below said (R. 33): j 

‘‘It is fair to assume that the examination by the Ex¬ 
aminer in January did not disclose insolvency or that 
insolvency was imminent, as in either event, the Comp¬ 
troller would have performed his duty and closed the 
bank." 


If bv the term “insolvency” the court meant that the 
• * 

liabilities exceeded the value of the assets of the bank then it 
does not necessarily follow that the Comptroller had the 
duty to close the bank in January even if the report of ex¬ 
amination disclosed such insolvency because as said bv the 
California Court in People r. Superior Ct. y 100 Cal. 105, 34 
Pac. 492: 


“There are verv few banking: institutions which have 
passed through periods of financial distress without 
being in a condition of insolvency,—when enough could 
not have been realized from their assets in a speedy way 
to discharge their liabilities. At such times assets 


shrink and shrivel in value, but liabilities remain un¬ 
changed. They never diminish. Now, it is easy to see, 
that should the court put forth its power at such a time 
merely because the corporation assailed had from such 
causes become insolvent, it would do harm, rather than 
good, and that, instead of giving protection to I creditors, 
it would imperil their safety, and instead of preserving 
the rights of stockholders it would destroy the value of 


their stock. * * * Mere insolvency is not enough 

to induce the court to act; but to induce it to act such a 

state of insolvency must be shown as satisfies it that 

* 

the corporation will not be able in a short time to resume 
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its business with safety to the public and advantage to 
the stockholders.’’ # ' * 

Also see Easton v. Iowa , 188 Y. S. 220. 

However the record in this case shows that at the time of the 
examination in Januarv and thereafter the Federal Ameri- 
can owed no debts such as bills payable, rediscounts or 
other borrowed money as distinguished from liabilities to 
depositors (R. 40, 50), but at the time of the bank holiday 
the Federal American had obtained two or three advances 
from the Reconstruction Finance Corporation totalling 
$2,500,000 (R. 58) indicating that the bank was required to 
resort to heavy borrowing before March 6th in order to 
meet the demands of its depositors. How long it could con¬ 
tinue to borrow is a matter of conjecture, but to be sure, its 
assets were not sufficiently liquid to provide cash to pay cur¬ 
rent demands. 

F, RECEIVER OF FEDERAL AMERICAN ENTITLED 
ON BEHALF OF CREDITORS TO RECOVER 

PREFERENTIAL PAYMENTS MADE BY BANK 
DURING HOLIDAY. 

1. National Bank Act and Emergency Bank Act Constitute 
Complete Code Contemplating Uniform Application 
of Rules of Liquidation and Conservation. 

It is axiomatic that the National Bank Act is a complete 

code within itself unaffected bv anv other Federal or State 

• • 

statutes. 

Cook Count}) National Bank v. U. S., supra; 

Davis v. Elmira Savings Bank , 161 U. S. 275. 

The National Bank Act contemplates a ratable distribu¬ 
tion to all creditors and prohibits preferences either directly 
or otherwise in favor of one creditor over others. See ap¬ 
pellant’s brief, page 41. 
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The Emergency Bank Act, like the National Bank Act, 
contemplated, as stated in its enacting clause, that it would 
speedily “put into effect remedies of uniform national ap¬ 
plication .” (Italics ours.) To say that the Federal Ameri¬ 
can or other banks in the District of Columbia I could pay 


cashier’s checks or manager’s checks and at the same time 


not pay depositors or other creditors is certainly:doing vio¬ 
lence not only to the National Bank Act itself but also to the 
intention that the Emergency Bank Act would be uniformly 
applied to all creditors throughout the nation. If the pro¬ 
priety of particular payments by banks during the holiday 
were to be left to the judgment or opinion of individual 
bankers, clearing house associations, or others connected 
with or interested in the banks then uniformity would not 
and could not be accomplished. 


2. The Emergency Bank Act Changed the Remedies But 

Not the Rights. 

Tin* very language employed in the enacting clause of the 
Emergency Bank Act, viz: “to put into effect remedies of 
uniform application” (Italics ours) must be taken to mean 
that it was designed to effect remedies and there is not even 
a suggestion in the Act that it was intended to change the 
rights of creditors as they existed prior to March 9, 1935. 
The changing of the remedy merely means that, the creditors 
were temporarily prevented from receiving payment of 
their claims whether deposits, manager’s checks, or other¬ 
wise, during the holiday period. 

City of East Cleveland r. Fidelity and Deposit Com¬ 
pany of Maryland, 5 Fed. Supp. 212; 

Commonwealth v. United States Fidelity and Guaranty 
Co. (Pa.), 170 Atl. GS6. 

It would be ridiculous to say that either the President or 
the Congress would or could provide that a certain class of 
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creditors, for example those engaged in manufacturing, 

should be entitled to receive their money during the holiday, 

whereas others could not obtain payment of obligations 

owing by banks. It is just as unreasonable to say or hold 

that a bank creditor could obtain payment of an obligation 

due to it bv another bank as it would be to sav that the manu- 
• * 

facturer should receive his money to the detriment of other 
creditors. The attempt of the Maryland legislature to pre¬ 
fer public depositors over private depositors was held un¬ 
constitutional in Ghinglier r. Pearson, snpra. See also Uhl 
v. First National Bank and Trust Company, wherein Fed¬ 
eral Judge Raymond said— 


“It is impossible to conceive any basis for a claim 
that the Governor’s Proclamation of February 21st af- 
forded justification for preference of deposits made by 
banks, or that the Michigan legislature could give va¬ 
lidity to such preferences by the Act of April 7, 1933.” 


We appreciate the fact that the impairment of contract 
prohibition in the Federal Constitution is applicable only 
to the several states but for the Federal government to un- 
dertake to prefer one class of creditor over others (which 
the Federal authorities did not attempt or intend) would 
seem to be clearly repugnant to the due process clause, and 
patently discriminatory. 


3. Receiver Represents Not Only the Bank But Also Its 

Depositors and Creditors. 

That the receiver represents the creditors as well as the 
bank and the stockholders was settled by the Supreme Court 
of the United States as far back as 1870. See Case v. 
Terrell, 11 Wall. 199, and was recognized by this Honorable 
Court in its recent decision in 

O'Connor v. Rhodes, 65 App. D. C. 21, affirmed 297 
U. S. 383. 
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Even though a bank may be estopped from asserting its 
lack of power to engage in any transaction, yet the receiver 
who is appointed upon its insolvency is free to challenge the 
validity of the Act even though fully performed. It is his 
duty to take steps to set aside transactions which fraud¬ 
ulently or illegally reduce the assets available for the gen¬ 
eral creditors. 

Texas and Pacific Railway Co. v. Pott or ff, supra. 

In the very recent decision of the Supreme Court of the 
* United States in the case of 

McCandlcss v. Furlaud, 296 U. S. 140, rehearing denied, 
296 U. S. 664, 

it was held that the receiver of the corporation as represent¬ 
ative of the creditors was entitled to recover although the 
corporation and the stockholders would be estopped to do 
so since the consent of even the stockholders ican never 
operate to the prejudice of the creditors where that consent 
is in derogation of public policy or prohibited by statute. 
The payment to the owner of the manager’s check, whether 
it be Mrs. Young or the Washington Loan, is ill violation 

i 

of the proclamation and is certainly against public policy 
inasmuch as needv creditors could not obtain their monev 
from the bank. 

To hold that the payment here in question cannot be re¬ 
covered is to say that the owner of the manager’s check 
will be permitted to profit by the illegal act of the Federal 
American at the expense of all other creditors who had no 
opportunity to prevent the payment and who had no voice 
or choice in the selection of the officers of the bank who 
were acting as trustees during the banking holiday. 

The mere fact that the proclamation did not in express 
words state that payments made in violation thereof would 
be null and void is quite immaterial. The real test is ‘ ‘ did 
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the bank have the power or authority to make the pay¬ 
ment ?' ’ 

As pointed out hereinbefore the effect of the proclama¬ 
tion was to suspend or paralyze for the duration of the 
holiday all powers of banks except those which might be 
permitted by regulations of the Secretary of the Treasury. 
Bryce r. Xational City Bank, supra. 

The well settled Federal rule is that acts performed by 
corporations beyond their powers are null and void, 

Central Transportation Co. v. Pullman’s Palace Car 
Company, 139 U. S. 24, 

and this rule has been uniformly applied to national banks. 
California pavings Bank r. Kennedy, 167 U. S. 362. 

4. Payments Made by Trustees Under Mistake are 

Recoverable. 


In effect the proclamation constituted the officers of the 
Federal American trustees for the creditors and share¬ 
holders of that bank as did the California Bank Act of 1895. 
Breslan r. Super. Ct., supra. 

All persons dealing with trustees and particularly statutory 
trustees are charged with the limitations of the authoritv 
of such trustees and the corpus of the estate cannot be 
reduced by ultra vires acts of the trustees. 

Barrett r. Henrietta Xational Bank, 78 Texas 222; 
See also Florida C. ff P. By. Co. v. U. S., 43 Ct. Cl. 
572: 

Vann r. Federal Reserve Bank , 47 Fed. (2nd) 786, and 
llirniny r. Federal Reserve Bank, 52 Fed. (2nd) 382, 
at 388. 


The court pointed out in the Hirning case that the defend¬ 
ant was well informed of the facts and consequently could 
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not plead or rely upon any defense of or akin to estoppel. 

It is the duty of the Comptroller and the Receiver to 
correct errors, including their own errors. 

O'Connor v. Rhodes, supra; 

Maps v. Wilkinson, 12 Fed. Supp. 350. 


The general rule that beneficiaries are not bound bv the un- 
authorized acts of their trustees should be most rigidly 

o % 

i 

enforced where the beneficiaries (depositors) have no voice 
in the selection of the trustees (officers of the bank). See 
Farkas r. Fulton (Ohio), 199 X. E. 850, at 851. 


Money paid out by a public officer under a mistake of law 
may be recovered. 

White v. United States, 29 App. D. C., 131, 139. 

F. QUESTIONS OR POINTS IN THIS CASE WHICH 
ARE NOT SUBJECT TO REVIEW.! 

We deem it important to point out certain questions which 
are not properly before this court for review. 

1. The question of whether the relationship on March 
6, 1933, between the Federal American and appellee 
Young was that of debtor and creditor or that of trus¬ 
tee and cestue que trust was decided by the court below 
against Mrs. Young’s contention. Since no; cross ap¬ 
peal was filed that question is not before this court. 
See Atherton r. Anderson, 86 Fed. (2nd) 518, 521. 

2. The question of whether the Washington Loan or 
Mrs. Young was the real owner of the manager’s check 
in question was not decided by the court below and 
therefore is not before this court. 

The Comptroller of the Currency is not contending that 

the Washington Loan, if it was acting as collection agent 

for Mrs. Young, is liable as such collection agent, but on 

the contrary it is our contention that the real owner of the 
% 

manager’s check whether it be the Washington Loan or 
Mrs. Young is the one who should be required to respond. 
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CONCLUSION. 

It is, therefore, submitted that the decision of the court 
below be reversed and remanded for such further proceed¬ 
ings as will be necessary to determine which of the appel¬ 
lees (as the real owner of the manager's check in question) 
should be ordered to restore the amount of the preferential 
payment received from the Federal American. 

Respectfully submitted, 

George P. Barse, 

James M. Kane, 

Attorneys for J. F. T. O’Connor, 

Comptroller of the Currency. 
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APPENDIX. 

President’s Message to Congress Dated March 9, 1933. 

On March 9, 1933, the President sent tlie follojwing mes¬ 
sage to Congress: 

‘‘On March 3 banking operations in the United States 
ceased. To review at this time the causes of this fail¬ 
ure of our banking svstem is unnecessary. Suffice it 
to say that the Government has been compelled to step 
in for the protection of depositors and the business 
of the nation. 

“Our first task is to reopen all sound banks. This is 
an essential preliminary to subsequent legislation di¬ 
rected against speculations with the funds pf deposi¬ 
tors and other violations of positions of trust. 

“In order that the first objective—the opening of 
banks for the resumption of business—may be accom¬ 
plished, I ask of the Congress the immediate enactment 
of legislation giving to the executive branch of the Gov¬ 
ernment control over banks for the protection of de¬ 
positors; authority forthwith to open such banks as 

have already been ascertained to be in sound condition 
•> 

and other such banks as rapidly as possible ; and au¬ 
thority to reorganize and reopen such banks as may 
be found to require reorganization to put them on a 
sound basis. I 

“I ask amendments to the Federal Reserve Act to 
provide for such additional currency, adequately se¬ 
cured, as it may become necessary to issue to meet all 
demands for currency and at the same time to achieve 
this end without increasing the unsecured indebtedness 
of the Government of the United States. 

“I can not too strongly urge upon the Congress the 

clear necessity for immediate action. A continuation 

•/ 

of the strangulation of banking facilities is unthink¬ 
able. The passage of the proposed legislation will 
end this condition, and I trust within a short space of 
time will result in a resumption of business activities. 

“In addition, it is my belief that this legislation will 



not onlv lift immediatelv all unwarranted doubts and 
suspicions in regards to banks which are 100 per cent 
sound but will also mark the beginning of a new rela¬ 
tionship between the bunks and the people of this coun- 
t r\\ 

‘‘The members of the new Congress will realize, 1 am 
confident, the grave responsibility which lies upon me 
and upon them. 

“In the short space of five days it is impossible for 
us to formulate completed measures to prevent the 
recurrence of the evils of the past. This does not and 
should not, however, justify any delay in accomplish¬ 
ing this first step. 

“At an early moment I shall request of the Congress 
two other measures which I regard as of immediate 
urgency. With action taken thereon we can proceed 
to the consideration of a rounded program of national 
restoration.” 


Title 1, Sections 1 to 4 (48 Stat. L, pp. 1 and 2) of the Emer¬ 
gency Banking Act Enacted by Congress and Approved 
on March 9, 1933. 


Section 1 . The actions, regulations, rules, licenses, orders 
and proclamations heretofore or hereafter taken, promul¬ 
gated, made, or issued by the President of the United States 
or the Secretary of the Treasury since March 4, 1933, pur¬ 
suant to the authority conferred by subdivision (b) of sec¬ 
tion 5 of the Act of October G, 1917, as amended, are hereby 
approved and confirmed. 


Sec. 2. Subdivision (b) of section 5 of the Act of October 
G, 1917 (40 Stat. L. 411), as amended, is hereby amended to 
read as follows: 


“ (b) During time of war or during any other period 
of national emergenev declared bv the President, the 
President may, through any agency that he may des¬ 
ignate, or otherwise, investigate, regulate, or prohibit, 
under such rules and regulations as he may prescribe, 
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by means of licenses or otherwise, any transactions in 
foreign exchange, transfers of credit between or pay¬ 
ments by banking institutions as defined by the Presi¬ 
dent, and export, hoarding, melting, or earmarking of 
gold or silver coin or bullion or currency, by any per¬ 
son within the United States or any place subject to 
the jurisdiction thereof; and the President may require 
any person engaged in any transaction referred to in 
this subdivision to furnish under oath, complete in¬ 
formation relative thereto, including the production of 
any books of account, contracts, letters or other papers, 
in connection therewith in the custody or control of 
such person, either before or after such transaction is 
completed. Whoever willfully violates any of the pro¬ 
visions of this subdivision or of any license, order, 
rule or regulation issued thereunder, shall, upon con¬ 
viction, be fined not more than $10,000 or, if a natural 
person, may be imprisoned for not more than ten years, 
or both; and any officer, director, or agent of any corpo¬ 
ration who knowingly participates in such violation 
may be punished by a like fine, imprisonment, or both. 
As used in this subdivision the term ‘person’ means an 
individual, partnership, association, or corporation.” 


Section 3. Section 11 of the Federal Reserve Act is 
amended by adding at the end thereof the following new 
subsection: 

“(n) Whenever in the judgment of the Secretary 
of the Treasury such action is necessary to protect the 
currency system of the United States, the Secretary of 
the Treasury, in his discretion, may require any or all 
individuals, partnerships, associations and corpora¬ 
tions to pay and deliver to the Treasurer of the United 
States any or all gold coin, gold bullion, and gold cer¬ 
tificates owned by such individuals, partnerships, asso¬ 
ciations and corporations. Upon receipt of such gold 
coin, gold bullion or gold certificates, the Secretary of 
the Treasury shall pay therefor an equivalent amount 
of any other form of coin or currency coined or issued 
under the laws of the United States. The Secretary 
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of the Treasury shall pay all costs of the transporta¬ 
tion of such gold bullion, gold certificates, coin, or cur¬ 
rency, including the cost of insurance, protection, and 

such other incidental costs as mav be reasonably neces- 

• • 

sary. Any individual, partnership, association, or cor¬ 
poration failing to comply with any requirement of the 


Secretary of the Treasury made under this subsection 
shall be subject to a penalty equal to twice the value 
of the gold or gold certificates in respect of which such 
failure occurred, and such penalty may be collected by 
the Secretarv of the Treasury by suit or otherwise." 


Section- 4. In order to provide for the safer and more 
effective operation of the National Banking System and the 
Federal Reserve System, to preserve for the people the full 
benefits of the currency provided for by the Congress 
through the National Banking System and the Federal 
Reserve System, and to relieve interstate commerce of the 
burdens and obstructions resulting from the receipt on an 
unsound or unsafe basis of deposits subject to withdrawal 
by check, during such emergency period as the President 
of the United States by proclamation may proscribe, no 
member bank of the Federal Reserve System shall transact 
any banking business except to such extent and subject to 
such regulations, limitations and restrictions as may be 
prescribed by the Secretary of the Treasury, with the ap¬ 
proval of the President. Any individual, partnership, cor¬ 
poration. or association, or any director, officer or employee 
thereof, violating any of the provisions of this section shall 
be deemed guilty of a misdemeanor and, upon conviction 
thereof, shall be lined not more than $10,000, or, if a natural 
person, may, in addition to such tine, be imprisoned for a 

term not exceeding ten years. Fach dav that anv such 

• • • » 

violation continues shall be deemed a separate offense. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA. 

No. 8168. At Law. ! 

Edgar C. Dehne, Receiver of First National Bank of 

Wilkinsburg, 

vs . 

I 

Mine Safety Appliance Company 

Findings of Fact, Conclusions of Law, Opinion. 

Filed Jan. 13, 1937. I 

j 

SciIOONMAKER, . JilflffC : 

This is an action by the Receiver of a National! Bank to 
recover alleged preferential payments made by the Bank to 
the defendant while the Bank was insolvent, or in contempla¬ 
tion of insolvency. A .jury trial was waived and the case 
was heard before the Court on the pleadings and proofs. 
From these we find the following facts: i 

Fhtdhifjs of Fact. 

1. Edgar C. Dehne is, by due appointment of the Comp¬ 
troller of the Currency, Receiver of the First National Bank 
of Wilkinsburg. Harrv T. Aufderheide originallv ;brought 
the suit as Receiver of said Bank, having been succeeded in 
that office by Edgar C. Dehne, who was substituted as a 
party plaintiff hereto. 

2. The First National Bank of Wilkinsburg is, and ever 
since a date prior to March 6,1933, has been a national bank¬ 
ing association created and existing under the laws of the 
United States, and is located in the Borough of Wilkins¬ 
burg, Pennsvlvania. 

3. The defendant is a Pennsylvania corporation,; having 
its principal office and place of business at Pittsburgh, 
Pennsvlvania. 

4. On March 6, 1933, said Bank suspended its usual and 
normal operations pursuant to Presidential Proclamation 
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of that date, which Proclamation was, by further Presiden¬ 
tial Proclamation of March 9, 1933, continued in full force 
and effect until further Presidential Proclamation. 

5. By Executive Order of March 10, 1933, banks of the 
same classification as the First National Bank of Wilkins- 
burg, that could qualify to procure from their respective 
Federal Reserve Banks, upon approval of the Secretary of 
the Treasury, a license to reopen, were entitled and permit¬ 
ted to reopen on March 15, 1933, and succeeding days, and 
thereupon to resume their usual and normal banking func¬ 
tions. 

6. The said Bank, however, never procured a license to 
reopen for the usual and normal banking operations at any 
time after March 6, 1933. 

7. On March 23, 1933, the Comptroller of the Currency, 
pursuant to authority vested in him by law, appointed a 
Conservator for said Bank, who immediate!v took charge of 
the assets and affairs of the Bank. 

S. On December 5, 1933, the Comptroller of the Currency 
superseded the Conservator of said Bank by appointing a 
receiver therefor, who immediately thereupon took charge 
of the assets and affairs of the Bank for the liquidation 
thereof; and the said Bank has been in the hands of such 
Receiver since that date. 

9. From March 6, 1933, said Bank never again received 
general deposits to be commingled with the assets of said 
Bank, nor permitted the withdrawal in general of deposits 
in said Bank, nor made any discounts or loans, although the 
Bank did, between March 7, 1933, and March 23, 1933, in 
asserted reliance <>n Treasury Regulation No. 10, receive 
deposits which it did not mingle with tlie general assets, but 
held in cash or Government bonds in a trustee account for 
withdrawal by the depositors at any time. 

10. During said period from March 7, 1933, to March 
23, 1933, said Bank paid out to certain depositors certain 
money for their use in procuring food, drugs, or other neces¬ 
saries, or in making payment of salaries to employees or 
workmen. 



11. It does not appear that the inability or! failure of 
said Bank to obtain a license for the resumption of normal 
banking operations was in any wise due to losses or deprecia¬ 
tion of assets occurring after March 6, 1933. 

12. At the time the Bank suspended its usual and normal 
functions on March 6, 1933, the defendant had on deposit to 
its credit in said Bank, subject to check, the sum of $12,671.49 
in an account designated on the books of the Bank as “Pay 
Poll Account”. 

13. On March 9,1933, said Bank paid a check drawn by the 
defendant on said Bank and dated March 6, 1933, for $3,- 
505.05 upon presentation of said check accompanied by an 
affidavit by an officer of the defendant that he would use the 
money so withdrawn for pay-roll purposes. 

14. On March 16, 1933, said Bank paid a further check of 
said defendant in the sum of $9,012.03, upon presentation of 
said check accompanied by an affidavit of an officer of the 
defendant that it would use the monev so withdrawn for 
pay-roll purposes. 

15. That the payment of said two checks, plus a two-cent 

tax on each of said checks, reduced the deposit balance of 
the Mine Safety Appliance Company in said Bank, on March 
16,1933, to $154.37. ‘ ; 

16. The Conservator of said Bank, on November 15, 1933, 
made a distribution to the creditors of said Bank out of the 
assets thereof of fifty percent on all claims, and on December 
6,1934, the Receiver made a further distribution to the cred¬ 
itors of said Bank of twenty-five percent on all claims. 

17. The excess proceeds of said two checks were drawn by 
the defendant on said Bank over and above the distribution 
in liquidation of said Bank to which said defendant would 
have been entitled on account of its deposit in said Bank as 
same existed on March 6, 1933, was $3,129.27, which is the 
principal sum now claimed by the plaintiff against the de¬ 
fendant. 

Upon these facts, we make and file the following conclu¬ 
sions of law. 
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Conclusions of Laic. 

1. The First National Bank of Wilkinsburg was insolvent, 
or in contemplation of insolvency, as of the date of March 
6, 1933, as it \yas never thereafter able to obtain a license 
to reopen and resume normal banking functions in the ordi¬ 
nary course of business. 

2. Limited business operations provided for by Treasury 
Regulation Xo. 10, which was in force during the bank 
holiday, did not constitute doing business in the usual and 
ordinary course of business. 

3. Treasury Regulation Xo. 10 did not legally justify 
the payment of the two checks paid by the Bank respectively 
on March 9th and March 16, 1933, because said Regulation 
expressly excepted from its provisions such payments as 
could be made without violation of the Federal Statute, 
and because it appeared that the Bank in this case was 
either insolvent or in contemplation of insolvency from 
the date it was closed by the Presidential Proclamation, 
and could not thereafter secure a license to reopen. 

4. That the plaintiff is entitled to judgment against the 
defendant in the sum of $3,129.27, the principal amount of 
the claim, plus interest on the amount paid from the dates 
of March 9th and March 16, 1933, respectively. 

Opinion. 

As we view this case, the Bank not having secured au¬ 
thority to reopen after it had been closed by Presidential 
Proclamation on March 6, 1933, must be conclusively pre¬ 
sumed to have been insolvent, or in contemplation of in¬ 
solvency, from the date it was closed by Presidential Proc¬ 
lamation. Treasury Regulation Xo. 10 does not justify the 
particular payments in the instant case. The authorized 
pavment absolutelv necessarv to meet the needs of the 
community for food, medicine, and other necessities of life, 
for the relief of distress, for the payment of usual salaries 
and wages, was authorized by this regulation only ‘‘to such 
extent as its situation shall permit.” This regulation 
further provided: “no national banking association shall 
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engage in any transaction under this section which is in 
violation of anv Federal law or of anv order or regulation 
issued by the Comptroller of the Currency.” 

A payment or transfer by a Bank to a creditor after an 
act of insolvency or in contemplation thereof, may be with 
an intent to prefer one creditor over another, or to prevent 
the distribution of its assets in the manner provided by 
statute, and constitutes a preference which is denounced as 
utterly null and void: Revised Statute 4242 12 U. IS. C. A., 
Section 91. ! 

Any payment by a bank after it has committed an act 
of insolvency or is in contemplation thereof, made to a 
creditor will be presumed to have been made with the intent 
to prefer such creditor over others or to prevent the ratable 
distribution of its assets, as provided by statute in such 
instances. 

As we view the banking situation, as affected bv the bank 
holiday proclamation by the President on March 6, 1933, 
the Bank was solvent or insolvent just as it would be able 
or not to reopen for business in the usual and ordinary 
course when the restrictions on banking were lifted. 

Any bank that was unable to reopen after restrictions 
against banking in the ordinarv course were removed, was 
insolvent within the contemplation of the Banking Act, and 
its insolvencv must be from the time it last did business in 
the usual and ordinary course—in this instance,; on the 
6th of March, 1933. j 

An order for judgment in accordance with our findings 
and conclusions of law may be submitted. 

Ilellawell r. Ingraham, New York Law Journal, December 
17,1936 (listed under Special Term, Part I, Kings County 
Decisions). 

This is a motion bv the defendant for an order directing 
certain parties be joined as defendants herein; that the 
complaint be dismissed; and that paragraph fifteen of tin* 
complaint be stricken out. The action is brought to irecover 
an assessment on stock of which the defendant was the 
holder of record “within 60 days next before the failure of 
the bank.” The statute providing for such assessment is 
Title 12, section 64 of the United States Code. 
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The complaint in its first cause of action states that the 
defendant was a stockholder “within 60 days next before 
the failure of the bank” and in its second cause of action 
states that the defendant transferred the stock with knowl¬ 
edge of the impending failure of the bank. The complaint 
sets forth that the bank ceased business on March 3, 1933. 
This date is controlling. Under the law the stockholder 
of record within the sixty-day period is primarily liable. 
The defendant contends that she is not liable, and therefore 
she cannot sue a third party until she herself has been found 
liable. Motion is in all respects denied; $10.00 costs. 
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